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TEXT OF STATUTES
36-3701. Definitions
In this article, unless the context otherwise requires:
1. "Agency" means any agency that is authorized to direct the release of a person who is
serving a sentence or term of confinement or who is receiving treatment, including a state
or federal prison, a county jail and the Arizona state hospital.
2. "Competent professional" means a person who is:
(a) Familiar with the state's sexually violent persons statutes and sexual offender
treatment programs available in this state.
(b) Approved by the superior court as meeting court approved guidelines.
3. "Conviction" includes a finding of guilt at any time for a sexually violent offense or an
order of the juvenile court adjudicating the person delinquent for any sexually violent
offense.
4. "Less restrictive alternative" means court ordered treatment in a setting that is less
restrictive than total confinement and that is conducted in a setting approved by the
superintendent of the state hospital.
5. "Mental disorder" means a paraphilia, personality disorder or conduct disorder or any
combination of paraphilia, personality disorder and conduct disorder that predisposes a
person to commit sexual acts to such a degree as to render the person a danger to the
health and safety of others.
6. "Sexually violent offense" means any of the following:
(a) Indecent exposure to a person who is under fifteen years of age pursuant to section
13-1402, public sexual indecency to a minor pursuant to section 13-1403, sexual
conduct with a minor pursuant to section 13-1405, sexual assault pursuant to section
13-1406, molestation of a child pursuant to section 13-1410, continuous sexual abuse
of a child pursuant to section 13-1417 or sexual assault of a spouse if the offense was
committed before August 12, 2005.
(b) Second degree murder pursuant to section 13-1104, first degree murder pursuant to
section 13-1105, assault pursuant to section 13-1203, aggravated assault pursuant to
section 13-1204, unlawful imprisonment pursuant to section 13-1303, kidnapping
pursuant to section 13-1304 or burglary in the first degree pursuant to section 131508 if the court at the time of sentencing or civil commitment proceedings

ARIZONA - 2

SOCC Statutes - 004

Sex Offender Civil Commitment Statutes - ARIZONA

determines beyond a reasonable doubt that the act was sexually motivated pursuant to
section 13-118.
(c) An attempt, a solicitation, a facilitation or a conspiracy to commit an offense listed in
subdivision (a) or (b) of this paragraph.
(d) An act committed in another jurisdiction that if committed in this state would be a
sexually violent offense listed in subdivision (a), (b) or (c) of this paragraph.
(e) A conviction for a felony offense that was in effect before September 1, 1978 and that
if committed on or after September 1, 1978 would be comparable to a sexually
violent offense listed in subdivision (a) or (b) of this paragraph.
7. "Sexually violent person" means a person to whom both of the following apply:
(a) Has ever been convicted of or found guilty but insane of a sexually violent offense or
was charged with a sexually violent offense and was determined incompetent to stand
trial.
(b) Has a mental disorder that makes the person likely to engage in acts of sexual
violence.
36-3702. Notice of release; referral; immunity
A. If an agency that has jurisdiction over a person who is at least eighteen years of age
determines that the person may be a sexually violent person, the agency shall submit a
written request that a petition be filed to the county attorney in the county in which the
person was convicted, was found incompetent or will be released or to the attorney
general not more than one hundred eighty days and not less than thirty days before the
person's anticipated release:
1. From confinement if the person was convicted at any time of a sexually violent
offense.
2. If the person was found guilty except insane at any time of committing a sexually
violent offense.
3. If the person was charged at any time with a sexually violent offense and was
determined to be incompetent to stand trial.
B. If the state department of corrections or the Arizona state hospital has jurisdiction over a
person who is at least eighteen years of age and who at any time was convicted of a
sexually violent offense, was found guilty except insane of committing a sexually violent
offense or was charged with a sexually violent offense and was determined to be
incompetent to stand trial, the state department of corrections or the Arizona state
hospital shall determine if the person may be a sexually violent person. If the agency
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determines that the person may be a sexually violent person, the agency shall submit a
written request that a petition be filed either to the county attorney in the county in which
the person was convicted, was found incompetent or will be released or to the attorney
general. The agency must submit the written request not more than one hundred eighty
days and not less than thirty days before the person's anticipated release. If the person has
a pending sentence of imprisonment in another state or federal jurisdiction, in lieu of the
written request the director of the state department of corrections may instead enter into a
written agreement with the prosecuting authority by which the person was prosecuted,
was found incompetent or will be released to have the person retrieved by the other state
or federal jurisdiction.
C. The agency shall provide the county attorney or attorney general with the following to
support the written request that a petition be filed:
1. Certified copies of the following court documents:
(a)

The complaint, information, judgment of conviction and commitment order
for the sexually violent offense that forms the basis for the petition and
detention orders.

(b)

The complaint, information, judgment of conviction and commitment order
for any other conviction that the submitting agency possesses.

2. All records of evaluation and treatment, including any of the following:
(a)

All psychological and psychiatric tests and assessment reports and supporting
information.

(b)

Group notes, autobiographical notes, progress notes, psychosocial reports or
other materials that were prepared by or that relate to the person while the
person was in custody or receiving treatment from the submitting agency or
any other agency.

(c)

Presentence investigation reports, whether prepared by the state department of
corrections, by a private agency or at the direction of the superior court for
sentencing on the sexually violent offense.

3. All records of the person's version of the offenses for which the person has been
convicted, including the notes and records of all interviews and discussions with the
person while the person was in the care of the submitting agency or any other agency.
4. A record of all convictions and acquittals regardless of whether those convictions
were for sexually violent offenses.
5. Police reports that are in the possession of the referring agency and that relate to any
sexually violent offense that was committed by the person.
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6. Institutional records that relate to the person's behavior and conduct while in custody
and that are in the possession of the referring agency.
7. Information indicating the dates of acceptance and rejection by the person of any
recommended or court ordered psychotropic medication to control the person's
mental disorder.
8. Information indicating the dates of acceptance and rejection by the person of any
recommended or court ordered psychological or psychiatric counseling for treatment
of the person's mental disorder.
9. A final release or discharge report, together with any information on which the report
is based, that is prepared in anticipation of either the person's release from
incarceration or commitment. The report shall include:
(a)

A report of the person's condition that was completed within the preceding
one hundred twenty days and that includes an opinion expressing to a
reasonable degree of psychiatric, psychological or professional certainty that
the person has a mental disorder and that, as a result of that mental disorder,
the person is likely to engage in a sexually violent offense.

(b)

A list of the names of all treatment providers who have treated or worked with
the person.

(c)

The curriculum vitae of each of the treating individuals that details each
individual's education, training and experience.

(d)

The facility in which the person is located at the time of the referral and in
which the person will be residing pending the filing of a petition.

D. The agency and the agency's officers and employees providing mental health evaluations
and reports are immune from liability for any good faith acts under this article.
E. The department of health services and the department of health services' officers and
employees providing mental health evaluations and reports are immune from liability for
any good faith acts under this article.
F. An agency's inability to comply with the time requirements under subsection A or B does
not preclude the county attorney or the attorney general from filing a petition alleging
that a person is a sexually violent person.
36-3703. Competent professionals
A. If a person is subject to an examination under this article, each party may select a
competent professional to perform simultaneous evaluations of the person. The parties
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may stipulate to an evaluation by only one competent professional.
B. If the person is indigent, the court shall assist the person in retaining a competent
professional to conduct the examination or to participate in the trial on the person's behalf.
C. Each competent professional shall be given reasonable access to the person in order to
conduct the examination and shall share access to all relevant medical and psychological
records, test data, test results and reports.
D. A competent professional who is retained by a party or who is appointed by the court is
not permitted to give testimony unless the competent professional exchanges information
as required by this section and, at least ten days before trial, submits to the court and all
of the parties a written report of the competent professional's evaluation of the person.
E. At any proceeding under this chapter, a competent professional who is retained by a party
or who is appointed by the court is not subject to a court order for the sequestration of
witnesses.
F. The court shall approve a reasonable amount to be paid by the county for the services of a
competent professional appointed by the court. In approving the amount to be paid the
court shall consider the time expended, services rendered, expenses incurred and
compensation received in the same case or for the same services from any other source.
36-3704. Sexually violent person petition; filing; procedures
A. Before a sexually violent person is released from confinement, the following persons may
file a petition in superior court alleging that the person is a sexually violent person and
stating sufficient facts to support that allegation:
1. The county attorney in the county in which a person was found incompetent to stand
trial of, found guilty except insane of or convicted of a sexually violent offense.
2. The county attorney in the county in which the person will be released or the attorney
general if the person was found incompetent to stand trial of, found guilty except
insane of or convicted of a sexually violent offense in another jurisdiction outside the
state.
B. The Arizona rules of evidence and the Arizona rules of civil procedure apply to
proceedings under this article. The court may admit evidence of past acts that would
constitute a sexual offense pursuant to section 13-1420 and the Arizona rules of evidence.
C. The person who is named in the petition is entitled to assistance of counsel at any
proceeding that is conducted pursuant to this article. If the person is indigent, the court
shall appoint counsel to assist the person. The county board of supervisors may fix a
reasonable amount to be paid by the county for the services of an appointed attorney.
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D. The court's jurisdiction over a person who is civilly committed pursuant to this article
continues until the person is discharged by the court.
E. At any hearing concerning conditions of detention, commitment or treatment at a licensed
facility under the supervision of the superintendent of the Arizona state hospital, a person
who is detained or committed pursuant to this article shall show that the procedures or
actions of the licensed facility have no reasonable basis in fact or law.
36-3705. Judicial determination of sexually violent person; transfer for evaluation
A. On the filing of a petition pursuant to section 36-3704, the judge shall determine if
probable cause exists to believe that the person named in the petition is a sexually violent
person.
B. If the judge determines that probable cause exists to believe that the person named in the
petition is a sexually violent person, the judge shall order that the person be detained in a
licensed facility under the supervision of the superintendent of the Arizona state hospital.
C. On motion of the respondent filed within ten days after service of the petition, the court
shall hold a probable cause hearing.
D. Within seventy-two hours after a person is detained pursuant to subsection B of this
section, the court shall provide the person with notice of and an opportunity to appear at a
probable cause hearing to contest the probable cause finding made by the court pursuant
to subsection A of this section. At the hearing, the court shall verify the person's identity
and shall determine if probable cause exists to believe that the person is a sexually violent
person. At the hearing, the state may rely on the petition that alleges that the person is a
sexually violent person and that is filed pursuant to section 36-3704. The state may
supplement the information in the petition with additional documentary evidence or live
testimony.
E. At the probable cause hearing, the person has the following rights:
1. To present evidence on the person's behalf.
2. To cross-examine witnesses who testify against the person.
3. To view and copy all documents and reports in the court file.
F. After the hearing, if the court determines probable cause does not exist to believe that the
person is a sexually violent person, the court shall dismiss the petition.
G. If at the hearing the court reaffirms that probable cause exists to believe that the person is
a sexually violent person, the judge shall order an evaluation as to whether the person is a
sexually violent person. A person whom the court selects from a list of competent
professionals shall conduct the evaluation.
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H. If the respondent has not requested a probable cause hearing within ten days after service
of the petition, the court shall order an evaluation as to whether the respondent is a
sexually violent person. A person whom the court selects from a list of competent
professionals shall conduct the evaluation.
I. The county shall pay the costs of an evaluation conducted pursuant to subsection G or H
of this section.
J. The referring agency shall make available to the department of health services all records
concerning the person detained pursuant to this section.
36-3706. Trial
Within one hundred twenty days after a petition is filed pursuant to section 36-3704, the
court shall conduct a trial to determine if the person named in the petition is a sexually
violent person. The county attorney, attorney general or person named in the petition may
request a jury trial. If no request is made, the trial shall be before the court. The judge may
continue the trial at the request of either party on a showing of good cause or on its own
motion if the person will not be substantially prejudiced.
36-3707. Determining sexually violent person status; commitment procedures
A. The court or jury shall determine beyond a reasonable doubt if the person named in the
petition is a sexually violent person. If the state alleges that the sexually violent offense
on which the petition for commitment is based was sexually motivated, the state shall
prove beyond a reasonable doubt that the alleged sexually violent act was sexually
motivated.
B. If the court or jury determines that the person is a sexually violent person, the court shall
either:
1. Commit the person to the custody of the department of health services for placement
in a licensed facility under the supervision of the superintendent of the Arizona state
hospital and shall receive care, supervision or treatment until the person's mental
disorder has so changed that the person would not be a threat to public safety if the
person was conditionally released to a less restrictive alternative or was
unconditionally discharged.
2. Order that the person be released to a less restrictive alternative if the conditions
under sections 36-3710 and 36-3711 are met.
C. If the court or jury does not determine beyond a reasonable doubt that the person is a
sexually violent person, the court shall order the person's release.
D. If the person named in the petition was found incompetent to stand trial, the court first

ARIZONA - 8

SOCC Statutes - 010

Sex Offender Civil Commitment Statutes - ARIZONA

shall hear evidence and determine if the person committed the act or acts charged if the
court did not enter a finding before the charges were dismissed. The court shall enter
specific findings on whether the person committed the act or acts charged, the extent to
which the person's incompetence to stand trial affected the outcome of the hearing,
including its effect on the person's ability to consult with and assist counsel and to testify
on the person's own behalf, the extent to which the evidence could be reconstructed
without the assistance of the person and the strength of the prosecution's case. If the court
finds beyond a reasonable doubt that the person committed the act or acts charged, the
court shall enter a final order to that effect and may then consider whether the person
should be committed pursuant to this section.
36-3708. Annual examination of committed persons; report
A. The psychiatrist, psychologist or other competent professional of the state hospital or a
licensed facility under the supervision of the superintendent of the Arizona state hospital
shall annually examine each person who is committed pursuant to this article. The person
who conducts the annual examination shall submit the examination report to the court.
The annual report shall state if conditional release to a less restrictive alternative is in the
best interest of the person and will adequately protect the community.
B. The person may retain, or on the request of an indigent person the court may appoint, a
competent professional to conduct the examination. A retained or appointed competent
professional shall have access to all records concerning the person. If the person retains
or is appointed a competent professional, the state has the right to have the committed
person evaluated by a competent professional of the state's own choice. All competent
professionals shall have equal access to the person as well as all records concerning the
person.
C. The court shall hold a hearing pursuant to section 36-3709 if any change of release
conditions is recommended.
36-3709. Petition for change of status; procedures
A. If the superintendent of the state hospital or the director of the department of health
services determines that the person's mental disorder has so changed that the person is not
likely to engage in acts of sexual violence if conditionally released to a less restrictive
alternative, the superintendent or director shall allow the person to petition the court for
conditional release to a less restrictive alternative. The person shall serve the petition on
the court and the attorney for the state. The court shall hold a hearing on the petition for
conditional release to a less restrictive alternative within forty-five days after receiving
the petition. The court may continue the hearing on the request of either party and a
showing of good cause or on its own motion if the respondent will not be substantially
prejudiced. The county attorney or the attorney general shall represent the state at the
hearing and may request that the petitioner be examined by a competent professional
selected by the county attorney or the attorney general. The attorney for the state has the
burden of proving beyond a reasonable doubt that the petitioner's mental disorder has not
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changed and that the petitioner remains a danger to others and is likely to engage in acts
of sexual violence if conditionally released to a less restrictive alternative or
unconditionally discharged.
B. This section does not prohibit the committed person from annually petitioning the court
for conditional release to a less restrictive alternative without the approval of the
superintendent of the state hospital or the director of the department of health services.
The director of the department of health services shall give annual written notice to the
committed person of the person's right to petition the court for conditional release to a
less restrictive alternative without the approval of the superintendent or director. The
notice shall contain a waiver of rights. The director shall submit the notice and waiver to
the court with the annual examination report.
C. The committed person may be present at the hearing. The county attorney or the attorney
general may request that the person be examined by a competent professional selected by
the attorney for the state. The committed person may retain and the court on request of an
indigent person may appoint a competent professional. The attorney for the state has the
burden of proving beyond a reasonable doubt that the person's mental disorder has not
changed and that the person remains a danger to others and is likely to engage in acts of
sexual violence if conditionally released to a less restrictive alternative. If the state does
not meet its burden of proof, the person shall be discharged from treatment.
D. If at the conclusion of a hearing the court finds that there is no legally sufficient
evidentiary basis to conclude that the conditions prescribed in section 36-3711 have been
met, the court shall grant the state's motion for a judgment on the issue of conditional
release to a less restrictive alternative.
36-3710. Conditional release to a less restrictive alternative; conditions; reports; review
A. If the court determines that conditional release to a less restrictive alternative is in the
best interest of the person and will adequately protect the community and the court
determines that the minimum conditions under section 36-3711 are met, the court shall
enter judgment and order the person's conditional release to a less restrictive alternative.
B. The court may impose any additional conditions on the person that the court determines
are necessary to ensure the person's compliance with treatment and to protect the
community. If the court finds that conditions do not exist that will both ensure the
person's compliance with treatment and protect the community, the court shall remand
the person to the custody of the superintendent of the state hospital for care, supervision
or treatment in a licensed facility that is under the supervision of the superintendent.
C. If the provider that is designated to provide inpatient or outpatient treatment or to monitor
or supervise any other terms and conditions of a person's placement in a less restrictive
alternative is not the state hospital, the provider shall agree in writing to provide the
treatment.

ARIZONA - 10

SOCC Statutes - 012

Sex Offender Civil Commitment Statutes - ARIZONA

D. Before the court authorizes a person's conditional release to a less restrictive alternative,
the court shall impose any conditions on the person that the court determines are
necessary to ensure the safety of the community. The conditions shall include that prior
to release to a less restrictive alternative, a person shall be required to submit to ninety
days of inpatient evaluation at the Arizona state hospital. At the discretion of the
superintendent of the state hospital, the duration of the evaluation period may be less than
ninety days. The court shall order the superintendent of the state hospital to investigate
the less restrictive alternative and to submit additional conditions to the court. The court
shall give a copy of the conditions of release to the person and to any designated service
provider. Other conditions may include any of the following:
1. Specification of a residence.
2. Prohibition on any contact with potential or past victims.
3. Prohibition on the use of alcohol and other drugs.
4. Supervision by the department of health services or the county probation department
if the person is serving a term of probation.
5. A requirement that the person remain in this state unless the person receives prior
authorization from the court.
6. Other conditions that the court or the superintendent of the state hospital determines
are in the best interest of the person or others.
E. Following a determination that a person's release to a less restrictive alternative is
warranted and after considering the recommendation regarding the duration and amount
of treatment by the superintendent of the state hospital, the court shall require as a
condition of release to a less restrictive alternative, that the person participate in
outpatient treatment. The outpatient supervision and treatment may include monitoring a
person by use of a polygraph or plethysmograph or both. The treatment shall continue
until the court orders a change in the person's treatment requirements or the person is
discharged pursuant to section 36-3714.
F. Each month or as otherwise directed by the court, each designated service provider shall
submit a report that states if the person is complying with the terms and conditions of the
conditional release to a less restrictive alternative to:
1. The court.
2. The facility from which the person was released.
3. The county attorney in the county where the person was found to be a sexually
violent person or to the attorney general.
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G. The court shall review the case of each person who is conditionally released to a less
restrictive alternative within one year after the person's release and thereafter on motion
of either party or the superintendent of the state hospital or on the court's own motion
until the person is discharged. At a case review, the court shall determine only if the
person shall continue to be conditionally released to a less restrictive alternative. In
making its determination, the court shall consider the periodic reports that are submitted
to the court pursuant to subsection F of this section and the opinions of the superintendent
of the state hospital and any other competent professional.
H. If a person is conditionally released to a less restrictive alternative, the department of
health services shall notify the department of public safety of the person's release so that
the department of public safety can commence any notification process as provided in
section 13-3825.
36-3711. Conditional release to a less restrictive alternative; findings
Before the court orders that a person be conditionally released to a less restrictive alternative,
the court shall find that all of the following apply:
1. The person will be treated by a provider who is qualified to provide the necessary
treatment in this state.
2. The provider presents a specific course of treatment for the person, agrees to assume
responsibility for the person's treatment, will report on the person's progress to the
court on a regular basis and will report any violations as prescribed in paragraphs 4
and 5 of this section immediately to the court, the attorney for the state and the
superintendent of the state hospital.
3. The person who is conditionally released to a less restrictive alternative has housing
arrangements that are sufficiently secure to protect the community and the person or
agency that is providing the housing to the conditionally released person agrees in
writing to the following conditions:
(a)

To accept the conditionally released person.

(b)

To provide the level of security that the court requires.

(c)

To immediately report the unauthorized absence of the conditionally released
person from the housing arrangement to which the person has been assigned.

4. The person will comply with the provider and all of the requirements that are imposed
by the provider and the court.
5. The person will comply with the supervision requirements that are imposed by the
department of health services or the county probation department if the person is
serving a term of probation.
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36-3712. Detention and commitment requirements; definition
A. A person who is committed or conditionally released to a less restrictive alternative
pursuant to this article does not forfeit any legal right and shall not suffer any legal
disability as a consequence of any actions taken or orders made except as specifically
provided in this article.
B. A person who is committed or conditionally released to a less restrictive alternative
pursuant to this article shall receive care, supervision or treatment. The superintendent of
the state hospital shall keep records detailing all medical, expert and professional care
and treatment that a committed person receives and shall keep copies of all reports of
periodic examinations that are made pursuant to this article. These records and reports
shall be made available on request only to any of the following:
1. The committed person.
2. The committed person's attorney.
3. The county attorney or the attorney general.
4. The court.
5. On proper showing, an expert or professional person who demonstrates a need for
access to the records or reports.
6. Any mental health professional directly responsible or associated with the mental
health professional who is directly responsible for the care, control, assessment or
treatment of the committed person.
C. At the time a person is detained or transferred into a licensed facility pursuant to this
article, the person in charge of the facility or the person's designee shall take reasonable
precautions to inventory and safeguard the personal property of the detained or
transferred person. The staff member who makes an inventory of the person's personal
property shall give a signed copy of that inventory to the person. The facility shall allow
a responsible relative to inspect the property, subject to any limitations that the person
specifically imposes. The facility shall not disclose the contents of the inventory to any
other person without the consent of the person or a court order.
D. This article does not prohibit a person who is committed or conditionally released to a
less restrictive alternative from exercising any right that is available for the purpose of
obtaining release from confinement, including the right to petition for a writ of habeas
corpus. The committed person must exhaust all direct appeal and postcommitment
procedures before exercising the committed person's right to petition for a writ of habeas
corpus.
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E. A person who is indigent may not be conditionally released to a less restrictive alternative
or discharged without suitable clothing. When a person is conditionally released to a less
restrictive alternative or discharged, the superintendent of the state hospital shall furnish
the person with an amount of money pursuant to section 31-228.
F. For the purposes of this section, "responsible relative" means the spouse, parent, adult
child or adult sibling of the person and includes the guardian, conservator or attorney of
the person.
36-3713. Revocation of conditional release to a less restrictive alternative; hearing
A. If the petitioner or the court believes that the person who is conditionally released to a less
restrictive alternative is not complying with the terms and conditions of release or is in
need of additional care and treatment, the designated service provider or the attorney for
the state may petition the court for, or the court on its own motion may schedule, a
hearing for the purpose of revoking or modifying the terms and conditions of the person's
conditional release. The hearing shall be held within ten days after the petition is filed.
B. If the attorney for the state or the court reasonably believes that a person who is
conditionally released to a less restrictive alternative is not complying with the terms and
conditions of the person's conditional release, is in need of additional care or treatment or
if the circumstances of the release have changed so that the community is no longer safe,
the court, the department of health services or the probation officer may order that the
conditionally released person be detained and taken into custody until a hearing can be
scheduled to determine if the person's conditional release should be revoked or modified.
The court shall be notified before the close of the next judicial day of the person's
detention. The attorney for the state and the conditionally released person may request an
immediate mental examination of the person. If the conditionally released person is
indigent, the court, on request, shall assist the person in obtaining a competent
professional to conduct the examination.
C. Within five days after receiving notice of the person's detention, the court shall schedule a
hearing. At the hearing, the court shall determine if the state has proved by a
preponderance of the evidence that the person who is conditionally released to a less
restrictive alternative did not comply with the terms and conditions of release, is in need
of additional care or treatment or if the circumstances of the release have changed so that
the community is no longer safe and if the person should continue on conditional release
under the same or modified conditions or if the conditional release should be revoked and
the person should be committed to total confinement, subject to release only under the
provisions of this chapter. The court may admit hearsay evidence if the court finds that
the hearsay evidence is otherwise reliable.
36-3714. Petition for discharge; procedures
A. If the superintendent of the state hospital or the director of the department of health
services determines that the person's mental disorder has so changed that the person is not
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likely to engage in acts of sexual violence if discharged, the superintendent or director
shall allow the person to petition the court for discharge. The person shall serve the
petition on the court and the attorney for the state. The court shall hold a hearing on the
petition for discharge within forty-five days after receiving the petition. The court may
continue the hearing on the request of either party and a showing of good cause or on its
own motion if the respondent will not be substantially prejudiced. The county attorney or
the attorney general shall represent the state at the hearing and may request that the
petitioner be examined by a competent professional who is selected by the county
attorney or the attorney general. The attorney for the state has the burden of proving
beyond a reasonable doubt that the petitioner's mental disorder has not changed and that
the petitioner remains a danger to others and is likely to engage in acts of sexual violence
if discharged.
B. This section does not prohibit the committed person from annually petitioning the court
for discharge without the approval of the superintendent of the state hospital or the
director of the department of health services. The director of the department of health
services shall give annual written notice to the committed person of the person's right to
petition the court for discharge without the approval of the superintendent or director.
The notice shall contain a waiver of rights. The director shall submit the notice and
waiver to the court with the annual examination report.
C. The committed person may be present at the discharge hearing. The county attorney or
the attorney general may request that the person be examined by a competent
professional who is selected by the attorney for the state. The committed person may
retain and the court on the request of an indigent person may appoint a competent
professional. The attorney for the state has the burden of proving beyond a reasonable
doubt that the person's mental disorder has not changed and that the person remains a
danger to others and is likely to engage in acts of sexual violence if discharged. If the
state does not meet its burden of proof, the person shall be discharged from treatment.
D. If a person is discharged the department of health services shall notify the department of
public safety of the person's discharge so that the department of public safety can
commence any notification process as provided in section 13-3825.
36-3715. Expenditure limitation
The total amount of state monies that may be spent in any fiscal year by the department of
health services for all aspects of the sexually violent persons program shall not exceed the
amount appropriated, or authorized by section 35-173, for that purpose. This section shall not
be construed to impose a duty on an officer, agent or employee of this state to discharge a
responsibility or to create any right in a person or group if the discharge or right would
require an expenditure of state monies in excess of the expenditure authorized by legislative
appropriation for that specific purpose.
36-3716. Expenditure limitation; political subdivision
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A. The total amount of monies that may be spent in any fiscal year by a political subdivision
pursuant to this article for all aspects of the sexually violent persons program shall not
exceed the amount authorized by the budget established pursuant to section 11-201 or
section 11-251, paragraph 30, for that purpose.
B. This section shall not be construed to impose a duty of a political subdivision or an
officer, agent or employee of a political subdivision to discharge a responsibility or to
create any right in a person or group if the discharge or right would require an
expenditure of the monies of the political subdivision in excess of the expenditure
authorized by the political subdivision for that specific purpose.
36-3717. Place of proceedings; transportation; immunity
A. Except as provided in subsection B of this section, a person who is detained or civilly
committed pursuant to this article shall not be transported from a licensed facility under
the supervision of the superintendent of the Arizona state hospital, except that a person
may be transported to court for any of the following reasons:
1. A probable cause hearing pursuant to section 36-3705.
2. A trial pursuant to section 36-3706.
3. A hearing on a petition for conditional release to a less restrictive alternative pursuant
to section 36-3709.
4. A hearing on a petition for discharge pursuant to section 36-3714.
5. Any evidentiary hearing in which the presence of a person who is detained or civilly
committed pursuant to this article is necessary.
6. Any court proceeding not otherwise specified in this article where the presence of the
detainee or committed person is required.
B. Subsection A of this section does not apply to any person whom the court has determined
is subject to conditional release pursuant to section 36-3710 or to any necessary medical
transports.
C. Subsection A of this section does not preclude any proceeding from being held on the
grounds of the Arizona state hospital or from using a telephonic conference or an
interactive audiovisual device. The court shall adopt rules concerning the conduct of
proceedings pursuant to this article. The rules shall ensure the safety of all persons. The
rules may include provisions that allow for proceedings to be held on the grounds of the
Arizona state hospital or for the use of a telephonic conference or an interactive
audiovisual device.
D. The department of health services is responsible for the transportation to and from a
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medical facility of a person who is detained or committed pursuant to this article. The
department of health services shall determine the appropriate mode of transportation and
level of security and restraint for the transportation needs of the person. In determining
the appropriate mode of transportation and level of security and restraint, the department
shall consider the safety of the public, the transporting personnel and the detained or
committed person.
E. The department of health services and any county sheriff are immune from liability for
any good faith acts under this section.
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TEXT OF STATUTES
6600.
As used in this article, the following terms have the following meanings:
(a)
(1) "Sexually violent predator" means a person who has been convicted of a sexually
violent offense against one or more victims and who has a diagnosed mental disorder
that makes the person a danger to the health and safety of others in that it is likely that
he or she will engage in sexually violent criminal behavior.
(2) For purposes of this subdivision any of the following shall be considered a conviction
for a sexually violent offense:
(A)

A prior or current conviction that resulted in a determinate prison sentence for
an offense described in subdivision (b).

(B)

A conviction for an offense described in subdivision (b) that was committed
prior to July 1, 1977, and that resulted in an indeterminate prison sentence.

(C)

A prior conviction in another jurisdiction for an offense that includes all of the
elements of an offense described in subdivision (b).

(D)

A conviction for an offense under a predecessor statute that includes all of the
elements of an offense described in subdivision (b).

(E)

A prior conviction for which the inmate received a grant of probation for an
offense described in subdivision (b).

(F)

A prior finding of not guilty by reason of insanity for an offense described in
subdivision (b).

(G)

A conviction resulting in a finding that the person was a mentally disordered
sex offender.

(H)

A prior conviction for an offense described in subdivision (b) for which the
person was committed to the Department of the Youth Authority pursuant to
Section 1731.5.

(I)

A prior conviction for an offense described in subdivision (b) that resulted in
an indeterminate prison sentence.

(3) Conviction of one or more of the crimes enumerated in this section shall constitute
evidence that may support a court or jury determination that a person is a sexually
violent predator, but shall not be the sole basis for the determination. The existence of
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any prior convictions may be shown with documentary evidence. The details
underlying the commission of an offense that led to a prior conviction, including a
predatory relationship with the victim, may be shown by documentary evidence,
including, but not limited to, preliminary hearing transcripts, trial transcripts,
probation and sentencing reports, and evaluations by the State Department of Mental
Health. Jurors shall be admonished that they may not find a person a sexually violent
predator based on prior offenses absent relevant evidence of a currently diagnosed
mental disorder that makes the person a danger to the health and safety of others in
that it is likely that he or she will engage in sexually violent criminal behavior.
(4) The provisions of this section shall apply to any person against whom proceedings
were initiated for commitment as a sexually violent predator on or after January 1,
1996.
(b) "Sexually violent offense" means the following acts when committed by force, violence,
duress, menace, fear of immediate and unlawful bodily injury on the victim or another
person, or threatening to retaliate in the future against the victim or any other person, and
that are committed on, before, or after the effective date of this article and result in a
conviction or a finding of not guilty by reason of insanity, as defined in subdivision (a): a
felony violation of Section 261, 262, 264.1, 269, 286, 288, 288a, 288.5, or 289 of the
Penal Code, or any felony violation of Section 207, 209, or 220 of the Penal Code,
committed with the intent to commit a violation of Section 261, 262, 264.1, 286, 288,
288a, or 289 of the Penal Code.
(c) "Diagnosed mental disorder" includes a congenital or acquired condition affecting the
emotional or volitional capacity that predisposes the person to the commission of
criminal sexual acts in a degree constituting the person a menace to the health and safety
of others.
(d) "Danger to the health and safety of others" does not require proof of a recent overt act
while the offender is in custody.
(e) "Predatory" means an act is directed toward a stranger, a person of casual acquaintance
with whom no substantial relationship exists, or an individual with whom a relationship
has been established or promoted for the primary purpose of victimization.
(f) "Recent overt act" means any criminal act that manifests a likelihood that the actor may
engage in sexually violent predatory criminal behavior.
(g) Notwithstanding any other provision of law and for purposes of this section, a prior
juvenile adjudication of a sexually violent offense may constitute a prior conviction for
which the person received a determinate term if all of the following apply:
(1) The juvenile was 16 years of age or older at the time he or she committed the prior
offense.
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(2) The prior offense is a sexually violent offense as specified in subdivision (b).
(3) The juvenile was adjudged a ward of the juvenile court within the meaning of Section
602 because of the person's commission of the offense giving rise to the juvenile
court adjudication.
(4) The juvenile was committed to the Department of the Youth Authority for the
sexually violent offense.
(h) A minor adjudged a ward of the court for commission of an offense that is defined as a
sexually violent offense shall be entitled to specific treatment as a sexual offender. The
failure of a minor to receive that treatment shall not constitute a defense or bar to a
determination that any person is a sexually violent predator within the meaning of this
article.
6600.05.
(a) Coalinga State Hospital shall be used whenever a person is committed to a secure facility
for mental health treatment pursuant to this article and is placed in a state hospital under
the direction of the State Department of State Hospitals unless there are unique
circumstances that would preclude the placement of a person at that facility. If a state
hospital is not used, the facility to be used shall be located on a site or sites determined by
the Secretary of the Department of Corrections and Rehabilitation and the Director of
State Hospitals. In no case shall a person committed to a secure facility for mental health
treatment pursuant to this article be placed at Metropolitan State Hospital or Napa State
Hospital.
(b) The State Department of State Hospitals shall be responsible for operation of the facility,
including the provision of treatment.
6600.1.
If the victim of an underlying offense that is specified in subdivision (b) of Section 6600 is a
child under the age of 14, the offense shall constitute a "sexually violent offense" for
purposes of Section 6600.
6601.
(a)
(1) Whenever the Secretary of the Department of Corrections and Rehabilitation
determines that an individual who is in custody under the jurisdiction of the
Department of Corrections and Rehabilitation, and who is either serving a
determinate prison sentence or whose parole has been revoked, may be a sexually
violent predator, the secretary shall, at least six months prior to that individual's
scheduled date for release from prison, refer the person for evaluation in accordance
with this section. However, if the inmate was received by the department with less
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than nine months of his or her sentence to serve, or if the inmate's release date is
modified by judicial or administrative action, the secretary may refer the person for
evaluation in accordance with this section at a date that is less than six months prior
to the inmate's scheduled release date.
(2) A petition may be filed under this section if the individual was in custody pursuant to
his or her determinate prison term, parole revocation term, or a hold placed pursuant
to Section 6601.3, at the time the petition is filed. A petition shall not be dismissed on
the basis of a later judicial or administrative determination that the individual's
custody was unlawful, if the unlawful custody was the result of a good faith mistake
of fact or law. This paragraph shall apply to any petition filed on or after January 1,
1996.
(b) The person shall be screened by the Department of Corrections and Rehabilitation and the
Board of Parole Hearings based on whether the person has committed a sexually violent
predatory offense and on a review of the person's social, criminal, and institutional
history. This screening shall be conducted in accordance with a structured screening
instrument developed and updated by the State Department of State Hospitals in
consultation with the Department of Corrections and Rehabilitation. If as a result of this
screening it is determined that the person is likely to be a sexually violent predator, the
Department of Corrections and Rehabilitation shall refer the person to the State
Department of State Hospitals for a full evaluation of whether the person meets the
criteria in Section 6600.
(c) The State Department of State Hospitals shall evaluate the person in accordance with a
standardized assessment protocol, developed and updated by the State Department of
State Hospitals, to determine whether the person is a sexually violent predator as defined
in this article. The standardized assessment protocol shall require assessment of
diagnosable mental disorders, as well as various factors known to be associated with the
risk of reoffense among sex offenders. Risk factors to be considered shall include
criminal and psychosexual history, type, degree, and duration of sexual deviance, and
severity of mental disorder.
(d) Pursuant to subdivision (c), the person shall be evaluated by two practicing psychiatrists
or psychologists, or one practicing psychiatrist and one practicing psychologist,
designated by the Director of State Hospitals, one or both of whom may be independent
professionals as defined in subdivision (g). If both evaluators concur that the person has a
diagnosed mental disorder so that he or she is likely to engage in acts of sexual violence
without appropriate treatment and custody, the Director of State Hospitals shall forward a
request for a petition for commitment under Section 6602 to the county designated in
subdivision (i). Copies of the evaluation reports and any other supporting documents
shall be made available to the attorney designated by the county pursuant to subdivision
(i) who may file a petition for commitment.
(e) If one of the professionals performing the evaluation pursuant to subdivision (d) does not
concur that the person meets the criteria specified in subdivision (d), but the other
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professional concludes that the person meets those criteria, the Director of State Hospitals
shall arrange for further examination of the person by two independent professionals
selected in accordance with subdivision (g).
(f) If an examination by independent professionals pursuant to subdivision (e) is conducted, a
petition to request commitment under this article shall only be filed if both independent
professionals who evaluate the person pursuant to subdivision (e) concur that the person
meets the criteria for commitment specified in subdivision (d). The professionals selected
to evaluate the person pursuant to subdivision (g) shall inform the person that the purpose
of their examination is not treatment but to determine if the person meets certain criteria
to be involuntarily committed pursuant to this article. It is not required that the person
appreciate or understand that information.
(g) Any independent professional who is designated by the Secretary of the Department of
Corrections and Rehabilitation or the Director of State Hospitals for purposes of this
section shall not be a state government employee, shall have at least five years of
experience in the diagnosis and treatment of mental disorders, and shall include
psychiatrists and licensed psychologists who have a doctoral degree in psychology. The
requirements set forth in this section also shall apply to any professionals appointed by
the court to evaluate the person for purposes of any other proceedings under this article.
(h) If the State Department of State Hospitals determines that the person is a sexually violent
predator as defined in this article, the Director of State Hospitals shall forward a request
for a petition to be filed for commitment under this article to the county designated in
subdivision (i). Copies of the evaluation reports and any other supporting documents
shall be made available to the attorney designated by the county pursuant to subdivision
(i) who may file a petition for commitment in the superior court.
(i) If the county's designated counsel concurs with the recommendation, a petition for
commitment shall be filed in the superior court of the county in which the person was
convicted of the offense for which he or she was committed to the jurisdiction of the
Department of Corrections and Rehabilitation. The petition shall be filed, and the
proceedings shall be handled, by either the district attorney or the county counsel of that
county. The county board of supervisors shall designate either the district attorney or the
county counsel to assume responsibility for proceedings under this article.
(j) The time limits set forth in this section shall not apply during the first year that this article
is operative.
(k) An order issued by a judge pursuant to Section 6601.5, finding that the petition, on its
face, supports a finding of probable cause to believe that the individual named in the
petition is likely to engage in sexually violent predatory criminal behavior upon his or her
release, shall toll that person's parole pursuant to paragraph (4) of subdivision (a) of
Section 3000 of the Penal Code, if that individual is determined to be a sexually violent
predator.
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(l) Pursuant to subdivision (d), the attorney designated by the county pursuant to subdivision
(i) shall notify the State Department of State Hospitals of its decision regarding the filing
of a petition for commitment within 15 days of making that decision.
(m)
(1) The department shall provide the fiscal and policy committees of the Legislature,
including the Chairperson of the Joint Legislative Budget Committee, and the
Department of Finance, with a semiannual update on the progress made to hire
qualified state employees to conduct the evaluation required pursuant to subdivision
(d). The first update shall be provided no later than July 10, 2009.
(2) On or before January 2, 2010, the department shall report to the Legislature on all of
the following:
(A)

The costs to the department for the sexual offender commitment program
attributable to the provisions in Proposition 83 of the November 2006 general
election, otherwise known as Jessica's Law.

(B)

The number and proportion of inmates evaluated by the department for
commitment to the program as a result of the expanded evaluation and
commitment criteria in Jessica's Law.

(C)

The number and proportion of those inmates who have actually been
committed for treatment in the program.

(3) This section shall remain in effect and be repealed on the date that the director
executes a declaration, which shall be provided to the fiscal and policy committees of
the Legislature, including the Chairperson of the Joint Legislative Budget Committee,
and the Department of Finance, specifying that sufficient qualified state employees
have been hired to conduct the evaluations required pursuant to subdivision (d), or
January 1, 2013, whichever occurs first.
6601.
(a)
(1) Whenever the Secretary of the Department of Corrections and Rehabilitation
determines that an individual who is in custody under the jurisdiction of the
Department of Corrections and Rehabilitation, and who is either serving a
determinate prison sentence or whose parole has been revoked, may be a sexually
violent predator, the secretary shall, at least six months prior to that individual's
scheduled date for release from prison, refer the person for evaluation in accordance
with this section. However, if the inmate was received by the department with less
than nine months of his or her sentence to serve, or if the inmate's release date is
modified by judicial or administrative action, the secretary may refer the person for
evaluation in accordance with this section at a date that is less than six months prior
to the inmate's scheduled release date.
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(2) A petition may be filed under this section if the individual was in custody pursuant to
his or her determinate prison term, parole revocation term, or a hold placed pursuant
to Section 6601.3, at the time the petition is filed. A petition shall not be dismissed on
the basis of a later judicial or administrative determination that the individual's
custody was unlawful, if the unlawful custody was the result of a good faith mistake
of fact or law. This paragraph shall apply to any petition filed on or after January 1,
1996.
(b) The person shall be screened by the Department of Corrections and Rehabilitation and the
Board of Parole Hearings based on whether the person has committed a sexually violent
predatory offense and on a review of the person's social, criminal, and institutional
history. This screening shall be conducted in accordance with a structured screening
instrument developed and updated by the State Department of Mental Health in
consultation with the Department of Corrections and Rehabilitation. If as a result of this
screening it is determined that the person is likely to be a sexually violent predator, the
Department of Corrections and Rehabilitation shall refer the person to the State
Department of Mental Health for a full evaluation of whether the person meets the
criteria in Section 6600.
(c) The State Department of Mental Health shall evaluate the person in accordance with a
standardized assessment protocol, developed and updated by the State Department of
Mental Health, to determine whether the person is a sexually violent predator as defined
in this article. The standardized assessment protocol shall require assessment of
diagnosable mental disorders, as well as various factors known to be associated with the
risk of reoffense among sex offenders. Risk factors to be considered shall include
criminal and psychosexual history, type, degree, and duration of sexual deviance, and
severity of mental disorder.
(d) Pursuant to subdivision (c), the person shall be evaluated by two practicing psychiatrists
or psychologists, or one practicing psychiatrist and one practicing psychologist,
designated by the Director of Mental Health. If both evaluators concur that the person has
a diagnosed mental disorder so that he or she is likely to engage in acts of sexual violence
without appropriate treatment and custody, the Director of Mental Health shall forward a
request for a petition for commitment under Section 6602 to the county designated in
subdivision (i). Copies of the evaluation reports and any other supporting documents
shall be made available to the attorney designated by the county pursuant to subdivision
(i) who may file a petition for commitment.
(e) If one of the professionals performing the evaluation pursuant to subdivision (d) does not
concur that the person meets the criteria specified in subdivision (d), but the other
professional concludes that the person meets those criteria, the Director of Mental Health
shall arrange for further examination of the person by two independent professionals
selected in accordance with subdivision (g).
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(f) If an examination by independent professionals pursuant to subdivision (e) is conducted, a
petition to request commitment under this article shall only be filed if both independent
professionals who evaluate the person pursuant to subdivision (e) concur that the person
meets the criteria for commitment specified in subdivision (d). The professionals selected
to evaluate the person pursuant to subdivision (g) shall inform the person that the purpose
of their examination is not treatment but to determine if the person meets certain criteria
to be involuntarily committed pursuant to this article. It is not required that the person
appreciate or understand that information.
(g) Any independent professional who is designated by the Secretary of the Department of
Corrections and Rehabilitation or the Director of Mental Health for purposes of this
section shall not be a state government employee, shall have at least five years of
experience in the diagnosis and treatment of mental disorders, and shall include
psychiatrists and licensed psychologists who have a doctoral degree in psychology. The
requirements set forth in this section also shall apply to any professionals appointed by
the court to evaluate the person for purposes of any other proceedings under this article.
(h) If the State Department of Mental Health determines that the person is a sexually violent
predator as defined in this article, the Director of Mental Health shall forward a request
for a petition to be filed for commitment under this article to the county designated in
subdivision (i). Copies of the evaluation reports and any other supporting documents
shall be made available to the attorney designated by the county pursuant to subdivision
(i) who may file a petition for commitment in the superior court.
(i) If the county's designated counsel concurs with the recommendation, a petition for
commitment shall be filed in the superior court of the county in which the person was
convicted of the offense for which he or she was committed to the jurisdiction of the
Department of Corrections and Rehabilitation. The petition shall be filed, and the
proceedings shall be handled, by either the district attorney or the county counsel of that
county. The county board of supervisors shall designate either the district attorney or the
county counsel to assume responsibility for proceedings under this article.
(j) The time limits set forth in this section shall not apply during the first year that this article
is operative.
(k) An order issued by a judge pursuant to Section 6601.5, finding that the petition, on its
face, supports a finding of probable cause to believe that the individual named in the
petition is likely to engage in sexually violent predatory criminal behavior upon his or her
release, shall toll that person's parole pursuant to paragraph (4) of subdivision (a) of
Section 3000 of the Penal Code, if that individual is determined to be a sexually violent
predator.
(l) Pursuant to subdivision (d), the attorney designated by the county pursuant to subdivision
(i) shall notify the State Department of Mental Health of its decision regarding the filing
of a petition for commitment within 15 days of making that decision.
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(m) This section shall become operative on the date that the director executes a declaration,
which shall be provided to the fiscal and policy committees of the Legislature, including
the Chairperson of the Joint Legislative Budget Committee, and the Department of
Finance, specifying that sufficient qualified state employees have been hired to conduct
the evaluations required pursuant to subdivision (d), or January 1, 2013, whichever
occurs first.
6601.3.
(a) Upon a showing of good cause, the Board of Parole Hearings may order that a person
referred to the State Department of State Hospitals pursuant to subdivision (b) of Section
6601 remain in custody for no more than 45 days beyond the person's scheduled release
date for full evaluation pursuant to subdivisions (c) to (i), inclusive, of Section 6601.
(b) For purposes of this section, good cause means circumstances where there is a
recalculation of credits or a restoration of denied or lost credits, a resentencing by a court,
the receipt of the prisoner into custody, or equivalent exigent circumstances which result
in there being less than 45 days prior to the person's scheduled release date for the full
evaluation described in subdivisions (c) to (i), inclusive, of Section 6601.
6601.5.
Upon filing of the petition and a request for review under this section, a judge of the superior
court shall review the petition and determine whether the petition states or contains sufficient
facts that, if true, would constitute probable cause to believe that the individual named in the
petition is likely to engage in sexually violent predatory criminal behavior upon his or her
release. If the judge determines that the petition, on its face, supports a finding of probable
cause, the judge shall order that the person be detained in a secure facility until a hearing can
be completed pursuant to Section 6602. The probable cause hearing provided for in Section
6602 shall commence within 10 calendar days of the date of the order issued by the judge
pursuant to this section.
6602.
(a) A judge of the superior court shall review the petition and shall determine whether there
is probable cause to believe that the individual named in the petition is likely to engage in
sexually violent predatory criminal behavior upon his or her release. The person named in
the petition shall be entitled to assistance of counsel at the probable cause hearing. Upon
the commencement of the probable cause hearing, the person shall remain in custody
pending the completion of the probable cause hearing. If the judge determines there is not
probable cause, he or she shall dismiss the petition and any person subject to parole shall
report to parole. If the judge determines that there is probable cause, the judge shall order
that the person remain in custody in a secure facility until a trial is completed and shall
order that a trial be conducted to determine whether the person is, by reason of a
diagnosed mental disorder, a danger to the health and safety of others in that the person is
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likely to engage in acts of sexual violence upon his or her release from the jurisdiction of
the Department of Corrections and Rehabilitation or other secure facility.
(b) The probable cause hearing shall not be continued except upon a showing of good cause
by the party requesting the continuance.
(c) The court shall notify the State Department of State Hospitals of the outcome of the
probable cause hearing by forwarding to the department a copy of the minute order of the
court within 15 days of the decision.
6602.5.
(a) No person may be placed in a state hospital pursuant to the provisions of this article until
there has been a determination pursuant to Section 6601.3 or 6602 that there is probable
cause to believe that the individual named in the petition is likely to engage in sexually
violent predatory criminal behavior.
(b) The State Department of State Hospitals shall identify each person for whom a petition
pursuant to this article has been filed who is in a state hospital on or after January 1, 1998,
and who has not had a probable cause hearing pursuant to Section 6602. The State
Department of State Hospitals shall notify the court in which the petition was filed that
the person has not had a probable cause hearing. Copies of the notice shall be provided
by the court to the attorneys of record in the case. Within 30 days of notice by the State
Department of State Hospitals, the court shall either order the person removed from the
state hospital and returned to local custody or hold a probable cause hearing pursuant to
Section 6602.
(c) In no event shall the number of persons referred pursuant to subdivision (b) to the
superior court of any county exceed 10 in any 30-day period, except upon agreement of
the presiding judge of the superior court, the district attorney, the public defender, the
sheriff, and the Director of State Hospitals.
(d) This section shall be implemented in Los Angeles County pursuant to a letter of
agreement between the Department of State Hospitals, the Los Angeles County district
attorney, the Los Angeles County public defender, the Los Angeles County sheriff, and
the Los Angeles County Superior Court. The number of persons referred to the Superior
Court of Los Angeles County pursuant to subdivision (b) shall be governed by the letter
of agreement.
6603.
(a) A person subject to this article shall be entitled to a trial by jury, to the assistance of
counsel, to the right to retain experts or professional persons to perform an examination
on his or her behalf, and to have access to all relevant medical and psychological records
and reports. In the case of a person who is indigent, the court shall appoint counsel to
assist him or her, and, upon the person's request, assist the person in obtaining an expert
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or professional person to perform an examination or participate in the trial on the person's
behalf. Any right that may exist under this section to request DNA testing on prior cases
shall be made in conformity with Section 1405 of the Penal Code.
(b) The attorney petitioning for commitment under this article shall have the right to demand
that the trial be before a jury.
(c)
(1) If the attorney petitioning for commitment under this article determines that updated
evaluations are necessary in order to properly present the case for commitment, the
attorney may request the State Department of Mental Health to perform updated
evaluations. If one or more of the original evaluators is no longer available to testify
for the petitioner in court proceedings, the attorney petitioning for commitment under
this article may request the State Department of Mental Health to perform
replacement evaluations. When a request is made for updated or replacement
evaluations, the State Department of Mental Health shall perform the requested
evaluations and forward them to the petitioning attorney and to the counsel for the
person subject to this article. However, updated or replacement evaluations shall not
be performed except as necessary to update one or more of the original evaluations or
to replace the evaluation of an evaluator who is no longer available to testify for the
petitioner in court proceedings. These updated or replacement evaluations shall
include review of available medical and psychological records, including treatment
records, consultation with current treating clinicians, and interviews of the person
being evaluated, either voluntarily or by court order. If an updated or replacement
evaluation results in a split opinion as to whether the person subject to this article
meets the criteria for commitment, the State Department of Mental Health shall
conduct two additional evaluations in accordance with subdivision (f) of Section 6601.
(2) For purposes of this subdivision, "no longer available to testify for the petitioner in
court proceedings" means that the evaluator is no longer authorized by the Director of
Mental Health to perform evaluations regarding sexually violent predators as a result
of any of the following:
(A)

The evaluator has failed to adhere to the protocol of the State Department of
Mental Health.

(B)

The evaluator's license has been suspended or revoked.

(C)

The evaluator is unavailable pursuant to Section 240 of the Evidence Code.

(d) Nothing in this section shall prevent the defense from presenting otherwise relevant and
admissible evidence.
(e) If the person subject to this article or the petitioning attorney does not demand a jury trial,
the trial shall be before the court without a jury.
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(f) A unanimous verdict shall be required in any jury trial.
(g) The court shall notify the State Department of Mental Health of the outcome of the trial
by forwarding to the department a copy of the minute order of the court within 72 hours
of the decision.
(h) Nothing in this section shall limit any legal or equitable right that a person may have to
request DNA testing.
6603.3.
(a)
(1) Except as provided in paragraph (2), no attorney may disclose or permit to be
disclosed to a person subject to this article, family members of the person subject to
this article, or any other person, the name, address, telephone number, or other
identifying information of a victim or witness whose name is disclosed to the attorney
pursuant to Section 6603 and Chapter 1 (commencing with Section 2016.010) of Part
4 of Title 4 of the Code of Civil Procedure, unless specifically permitted to do so by
the court after a hearing and showing of good cause.
(2) Notwithstanding paragraph (1), an attorney may disclose or permit to be disclosed,
the name, address, telephone number, or other identifying information of a victim or
witness to persons employed by the attorney or to a person hired or appointed for the
purpose of assisting the person subject to this article in the preparation of the case, if
that disclosure is required for that preparation. Persons provided this information shall
be informed by the attorney that further dissemination of the information, except as
provided by this section, is prohibited.
(3) A willful violation of this subdivision by an attorney, persons employed by an
attorney, or persons appointed by the court is a misdemeanor.
(b) If the person subject to this article is acting as his or her own attorney, the court shall
endeavor to protect the name, address, telephone number, or other identifying
information of a victim or witness by providing for contact only through a private
investigator licensed by the Department of Consumer Affairs and appointed by the court
or by imposing other reasonable restrictions, absent a showing of good cause as
determined by the court.
6603.5.
No employee or agent of the Department of Corrections and Rehabilitation, the Board of
Parole Hearings, or the State Department of Mental Health shall disclose to any person,
except to employees or agents of each named department, the prosecutor, the respondent's
counsel, licensed private investigators hired or appointed for the respondent, or other persons
or agencies where authorized or required by law, the name, address, telephone number, or
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other identifying information of a person who was involved in a civil commitment hearing
under this article as the victim of a sex offense except where authorized or required by law.
6603.7.
(a) Except as provided in Section 6603.3, the court, at the request of the victim of a sex
offense relevant in a proceeding under this article, may order the identity of the victim in
all records and during all proceedings to be either Jane Doe or John Doe, if the court
finds that the order is reasonably necessary to protect the privacy of the person and will
not unduly prejudice the party petitioning for commitment under this article or the person
subject to this article.
(b) If the court orders the victim to be identified as Jane Doe or John Doe pursuant to
subdivision (a), and if there is a jury trial, the court shall instruct the jury at the beginning
and at the end of the trial that the victim is being so identified only for the purposes of
protecting his or her privacy.
6604.
The court or jury shall determine whether, beyond a reasonable doubt, the person is a
sexually violent predator. If the court or jury is not satisfied beyond a reasonable doubt that
the person is a sexually violent predator, the court shall direct that the person be released at
the conclusion of the term for which he or she was initially sentenced, or that the person be
unconditionally released at the end of parole, whichever is applicable. If the court or jury
determines that the person is a sexually violent predator, the person shall be committed for an
indeterminate term to the custody of the State Department of State Hospitals for appropriate
treatment and confinement in a secure facility designated by the Director of State Hospitals.
The facility shall be located on the grounds of an institution under the jurisdiction of the
Department of Corrections and Rehabilitation.
6604.1.
(a) The indeterminate term of commitment provided for in Section 6604 shall commence on
the date upon which the court issues the initial order of commitment pursuant to that
section.
(b) The person shall be evaluated by two practicing psychologists or psychiatrists, or by one
practicing psychologist and one practicing psychiatrist, designated by the State
Department of Mental Health. The provisions of subdivisions (c) to (i), inclusive, of
Section 6601 shall apply to evaluations performed for purposes of extended commitments.
The rights, requirements, and procedures set forth in Section 6603 shall apply to all
commitment proceedings.
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6605.
(a) A person found to be a sexually violent predator and committed to the custody of the
State Department of State Hospitals shall have a current examination of his or her mental
condition made at least once every year. The annual report shall include consideration of
whether the committed person currently meets the definition of a sexually violent
predator and whether conditional release to a less restrictive alternative or an
unconditional release is in the best interest of the person and conditions can be imposed
that would adequately protect the community. The State Department of State Hospitals
shall file this periodic report with the court that committed the person under this article.
The report shall be in the form of a declaration and shall be prepared by a professionally
qualified person. A copy of the report shall be served on the prosecuting agency involved
in the initial commitment and upon the committed person. The person may retain, or if he
or she is indigent and so requests, the court may appoint, a qualified expert or
professional person to examine him or her, and the expert or professional person shall
have access to all records concerning the person.
(b) If the State Department of State Hospitals determines that either: (1) the person's
condition has so changed that the person no longer meets the definition of a sexually
violent predator, or (2) conditional release to a less restrictive alternative is in the best
interest of the person and conditions can be imposed that adequately protect the
community, the director shall authorize the person to petition the court for conditional
release to a less restrictive alternative or for an unconditional discharge. The petition shall
be filed with the court and served upon the prosecuting agency responsible for the initial
commitment. The court, upon receipt of the petition for conditional release to a less
restrictive alternative or unconditional discharge, shall order a show cause hearing at
which the court can consider the petition and any accompanying documentation provided
by the medical director, the prosecuting attorney, or the committed person.
(c) If the court at the show cause hearing determines that probable cause exists to believe that
the committed person's diagnosed mental disorder has so changed that he or she is not a
danger to the health and safety of others and is not likely to engage in sexually violent
criminal behavior if discharged, then the court shall set a hearing on the issue.
(d) At the hearing, the committed person shall have the right to be present and shall be
entitled to the benefit of all constitutional protections that were afforded to him or her at
the initial commitment proceeding. The attorney designated by the county pursuant to
subdivision (i) of Section 6601 shall represent the state and shall have the right to
demand a jury trial and to have the committed person evaluated by experts chosen by the
state. The committed person also shall have the right to demand a jury trial and to have
experts evaluate him or her on his or her behalf. The court shall appoint an expert if the
person is indigent and requests an appointment. The burden of proof at the hearing shall
be on the state to prove beyond a reasonable doubt that the committed person's diagnosed
mental disorder remains such that he or she is a danger to the health and safety of others
and is likely to engage in sexually violent criminal behavior if discharged. Where the
person's failure to participate in or complete treatment is relied upon as proof that the
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person's condition has not changed, and there is evidence to support that reliance, the jury
shall be instructed substantially as follows:
"The committed person's failure to participate in or complete the State Department of
State Hospitals Sex Offender Commitment Program (SOCP) are facts that, if proved, may
be considered as evidence that the committed person's condition has not changed. The
weight to be given that evidence is a matter for the jury to determine."
(e) If the court or jury rules against the committed person at the hearing conducted pursuant
to subdivision (d), the term of commitment of the person shall run for an indeterminate
period from the date of this ruling. If the court or jury rules for the committed person, he
or she shall be unconditionally released and unconditionally discharged.
(f) In the event that the State Department of State Hospitals has reason to believe that a
person committed to it as a sexually violent predator is no longer a sexually violent
predator, it shall seek judicial review of the person's commitment pursuant to the
procedures set forth in Section 7250 in the superior court from which the commitment
was made. If the superior court determines that the person is no longer a sexually violent
predator, he or she shall be unconditionally released and unconditionally discharged.
6606.
(a) A person who is committed under this article shall be provided with programming by the
State Department of State Hospitals which shall afford the person with treatment for his
or her diagnosed mental disorder. Persons who decline treatment shall be offered the
opportunity to participate in treatment on at least a monthly basis.
(b) Amenability to treatment is not required for a finding that any person is a person
described in Section 6600, nor is it required for treatment of that person. Treatment does
not mean that the treatment be successful or potentially successful, nor does it mean that
the person must recognize his or her problem and willingly participate in the treatment
program.
(c) The programming provided by the State Department of State Hospitals in facilities shall
be consistent with current institutional standards for the treatment of sex offenders, and
shall be based on a structured treatment protocol developed by the State Department of
State Hospitals. The protocol shall describe the number and types of treatment
components that are provided in the program, and shall specify how assessment data will
be used to determine the course of treatment for each individual offender. The protocol
shall also specify measures that will be used to assess treatment progress and changes
with respect to the individual's risk of reoffense.
(d) Notwithstanding any other provision of law, except as to requirements relating to fire and
life safety of persons with mental illness, and consistent with information and standards
described in subdivision (c), the State Department of State Hospitals is authorized to
provide the programming using an outpatient/day treatment model, wherein treatment is
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provided by licensed professional clinicians in living units not licensed as health facility
beds within a secure facility setting, on less than a 24-hour a day basis. The State
Department of State Hospitals shall take into consideration the unique characteristics,
individual needs, and choices of persons committed under this article, including whether
or not a person needs antipsychotic medication, whether or not a person has physical
medical conditions, and whether or not a person chooses to participate in a specified
course of offender treatment. The State Department of State Hospitals shall ensure that
policies and procedures are in place that address changes in patient needs, as well as
patient choices, and respond to treatment needs in a timely fashion. The State Department
of State Hospitals, in implementing this subdivision, shall be allowed by the State
Department of Public Health to place health facility beds at Coalinga State Hospital in
suspense in order to meet the mental health and medical needs of the patient population.
Coalinga State Hospital may remove all or any portion of its voluntarily suspended beds
into active license status by request to the State Department of Public Health. The
facility's request shall be granted unless the suspended beds fail to comply with current
operational requirements for licensure.
(e) The department shall meet with each patient who has chosen not to participate in a
specific course of offender treatment during monthly treatment planning conferences. At
these conferences the department shall explain treatment options available to the patient,
offer and re-offer treatment to the patient, seek to obtain the patient's cooperation in the
recommended treatment options, and document these steps in the patient's health record.
The fact that a patient has chosen not to participate in treatment in the past shall not
establish that the patient continues to choose not to participate.
6607.
(a) If the Director of Mental Health determines that the person's diagnosed mental disorder
has so changed that the person is not likely to commit acts of predatory sexual violence
while under supervision and treatment in the community, the director shall forward a
report and recommendation for conditional release in accordance with Section 6608 to
the county attorney designated in subdivision (i) of Section 6601, the attorney of record
for the person, and the committing court.
(b) When a report and recommendation for conditional release is filed by the Director of
Mental Health pursuant to subdivision (a), the court shall set a hearing in accordance with
the procedures set forth in Section 6608.
6608.
(a) Nothing in this article shall prohibit the person who has been committed as a sexually
violent predator from petitioning the court for conditional release or an unconditional
discharge without the recommendation or concurrence of the Director of State Hospitals.
If a person has previously filed a petition for conditional release without the concurrence
of the director and the court determined, either upon review of the petition or following a
hearing, that the petition was frivolous or that the committed person's condition had not
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so changed that he or she would not be a danger to others in that it is not likely that he or
she will engage in sexually violent criminal behavior if placed under supervision and
treatment in the community, then the court shall deny the subsequent petition unless it
contains facts upon which a court could find that the condition of the committed person
had so changed that a hearing was warranted. Upon receipt of a first or subsequent
petition from a committed person without the concurrence of the director, the court shall
endeavor whenever possible to review the petition and determine if it is based upon
frivolous grounds and, if so, shall deny the petition without a hearing. The person
petitioning for conditional release and unconditional discharge under this subdivision
shall be entitled to assistance of counsel. The person petitioning for conditional release or
unconditional discharge shall serve a copy of the petition on the State Department of
State Hospitals at the time the petition is filed with the court.
(b) The court shall give notice of the hearing date to the attorney designated in subdivision (i)
of Section 6601, the retained or appointed attorney for the committed person, and the
Director of State Hospitals at least 30 court days before the hearing date.
(c) No hearing upon the petition shall be held until the person who is committed has been
under commitment for confinement and care in a facility designated by the Director of
State Hospitals for not less than one year from the date of the order of commitment.
(d) The court shall hold a hearing to determine whether the person committed would be a
danger to the health and safety of others in that it is likely that he or she will engage in
sexually violent criminal behavior due to his or her diagnosed mental disorder if under
supervision and treatment in the community. If the court at the hearing determines that
the committed person would not be a danger to others due to his or her diagnosed mental
disorder while under supervision and treatment in the community, the court shall order
the committed person placed with an appropriate forensic conditional release program
operated by the state for one year. A substantial portion of the state-operated forensic
conditional release program shall include outpatient supervision and treatment. The court
shall retain jurisdiction of the person throughout the course of the program. At the end of
one year, the court shall hold a hearing to determine if the person should be
unconditionally released from commitment on the basis that, by reason of a diagnosed
mental disorder, he or she is not a danger to the health and safety of others in that it is not
likely that he or she will engage in sexually violent criminal behavior. The court shall not
make this determination until the person has completed at least one year in the stateoperated forensic conditional release program. The court shall notify the Director of State
Hospitals of the hearing date.
(e) Before placing a committed person in a state-operated forensic conditional release
program, the community program director designated by the State Department of State
Hospitals shall submit a written recommendation to the court stating which forensic
conditional release program is most appropriate for supervising and treating the
committed person. If the court does not accept the community program director's
recommendation, the court shall specify the reason or reasons for its order on the record.
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The procedures described in Sections 1605 to 1610, inclusive, of the Penal Code shall
apply to the person placed in the forensic conditional release program.
(f) If the court determines that the person should be transferred to a state-operated forensic
conditional release program, the community program director, or his or her designee,
shall make the necessary placement arrangements and, within 30 days after receiving
notice of the court's finding, the person shall be placed in the community in accordance
with the treatment and supervision plan unless good cause for not doing so is presented to
the court.
(g) If the court rules against the committed person at the trial for unconditional release from
commitment, the court may place the committed person on outpatient status in
accordance with the procedures described in Title 15 (commencing with Section 1600) of
Part 2 of the Penal Code.
(h) If the court denies the petition to place the person in an appropriate forensic conditional
release program or if the petition for unconditional discharge is denied, the person may
not file a new application until one year has elapsed from the date of the denial.
(i) In any hearing authorized by this section, the petitioner shall have the burden of proof by a
preponderance of the evidence.
(j) If the petition for conditional release is not made by the director of the treatment facility to
which the person is committed, no action on the petition shall be taken by the court
without first obtaining the written recommendation of the director of the treatment
facility.
(k) Time spent in a conditional release program pursuant to this section shall not count
toward the term of commitment under this article unless the person is confined in a
locked facility by the conditional release program, in which case the time spent in a
locked facility shall count toward the term of commitment.
6608.5.
(a) A person who is conditionally released pursuant to this article shall be placed in the
county of the domicile of the person prior to the person's incarceration, unless the court
finds that extraordinary circumstances require placement outside the county of domicile.
(b)
(1) For the purposes of this section, "county of domicile" means the county where the
person has his or her true, fixed, and permanent home and principal residence and to
which he or she has manifested the intention of returning whenever he or she is
absent. For the purposes of determining the county of domicile, the court may
consider information found on a California driver's license, California identification
card, recent rent or utility receipt, printed personalized checks or other recent banking
documents showing that person's name and address, or information contained in an
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arrest record, probation officer's report, trial transcript, or other court document. If no
information can be identified or verified, the county of domicile of the individual
shall be considered to be the county in which the person was arrested for the crime for
which he or she was last incarcerated in the state prison or from which he or she was
last returned from parole.
(2) In a case where the person committed a crime while being held for treatment in a state
hospital, or while being confined in a state prison or local jail facility, the county
wherein that facility was located shall not be considered the county of domicile unless
the person resided in that county prior to being housed in the hospital, prison, or jail.
(c) For the purposes of this section, "extraordinary circumstances" means circumstances that
would inordinately limit the department's ability to effect conditional release of the
person in the county of domicile in accordance with Section 6608 or any other provision
of this article, and the procedures described in Sections 1605 to 1610, inclusive, of the
Penal Code.
(d) The county of domicile shall designate a county agency or program that will provide
assistance and consultation in the process of locating and securing housing within the
county for persons committed as sexually violent predators who are about to be
conditionally released under Section 6608. Upon notification by the department of a
person's potential or expected conditional release under Section 6608, the county of
domicile shall notify the department of the name of the designated agency or program, at
least 60 days before the date of the potential or expected release.
(e) In recommending a specific placement for community outpatient treatment, the
department or its designee shall consider all of the following:
(1) The concerns and proximity of the victim or the victim's next of kin.
(2) The age and profile of the victim or victims in the sexually violent offenses
committed by the person subject to placement. For purposes of this subdivision, the
"profile" of a victim includes, but is not limited to, gender, physical appearance,
economic background, profession, and other social or personal characteristics.
(f) Notwithstanding any other provision of law, a person released under this section shall not
be placed within one-quarter mile of any public or private school providing instruction in
kindergarten or any of grades 1 to 12, inclusive, if either of the following conditions
exist:
(1) The person has previously been convicted of a violation of Section 288.5 of, or
subdivision (a) or (b), or paragraph (1) of subdivision (c) of Section 288 of, the Penal
Code.
(2) The court finds that the person has a history of improper sexual conduct with children.
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6608.7.
The State Department of Mental Health may enter into an interagency agreement or contract
with the Department of Corrections or with local law enforcement agencies for services
related to supervision or monitoring of sexually violent predators who have been
conditionally released into the community under the forensic conditional release program
pursuant to this article.
6608.8.
(a) For any person who is proposed for community outpatient treatment under the forensic
conditional release program, the department shall provide to the court a copy of the
written contract entered into with any public or private person or entity responsible for
monitoring and supervising the patient's outpatient placement and treatment program.
This subdivision does not apply to subcontracts between the contractor and clinicians
providing treatment and related services to the person.
(b) The terms and conditions of conditional release shall be drafted to include reasonable
flexibility to achieve the aims of conditional release, and to protect the public and the
conditionally released person.
(c) The court in its discretion may order the department to, notwithstanding Section 4514 or
5328, provide a copy of the written terms and conditions of conditional release to the
sheriff or chief of police, or both, that have jurisdiction over the proposed or actual
placement community.
(d)
(1) Except in an emergency, the department or its designee shall not alter the terms and
conditions of conditional release without the prior approval of the court.
(2) The department shall provide notice to the person committed under this article and the
district attorney or designated county counsel of any proposed change in the terms
and conditions of conditional release.
(3) The court on its own motion, or upon the motion of either party to the action, may set
a hearing on the proposed change. The hearing shall be held as soon as is practicable.
(4) If a hearing on the proposed change is held, the court shall state its findings on the
record. If the court approves a change in the terms and conditions of conditional
release without a hearing, the court shall issue a written order.
(5) In the case of an emergency, the department or its designee may deviate from the
terms and conditions of the conditional release if necessary to protect public safety or
the safety of the person. If a hearing on the emergency is set by the court or requested
by either party, the hearing shall be held as soon as practicable. The department, its
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designee, and the parties shall endeavor to resolve routine matters in a cooperative
fashion without the need for a formal hearing.
(e) Notwithstanding any provision of this section, including, but not limited to, subdivision
(d), matters concerning the residential placement, including any changes or proposed
changes in the residence of the person, shall be considered and determined pursuant to
Section 6609.1.
6609.
Within 10 days of a request made by the chief of police of a city or the sheriff of a county,
the State Department of Mental Health shall provide the following information concerning
each person committed as a sexually violent predator who is receiving outpatient care in a
conditional release program in that city or county: name, address, date of commitment,
county from which committed, date of placement in the conditional release program,
fingerprints, and a glossy photograph no smaller than 3 1/8 × 3 1/8 inches in size, or clear
copies of the fingerprints and photograph.
6609.1.
(a)
(1) When the State Department of Mental Health makes a recommendation to the court
for community outpatient treatment for any person committed as a sexually violent
predator, or when a person who is committed as a sexually violent predator pursuant
to this article has petitioned a court pursuant to Section 6608 for conditional release
under supervision and treatment in the community pursuant to a conditional release
program, or has petitioned a court pursuant to Section 6608 for subsequent
unconditional discharge, and the department is notified, or is aware, of the filing of
the petition, and when a community placement location is recommended or proposed,
the department shall notify the sheriff or chief of police, or both, the district attorney,
or the county's designated counsel, that have jurisdiction over the following locations:
(A)

The community in which the person may be released for community
outpatient treatment.

(B)

The community in which the person maintained his or her last legal residence
as defined by Section 3003 of the Penal Code.

(C)

The county that filed for the person's civil commitment pursuant to this article.

(2) The department shall also notify the Sexually Violent Predator Parole Coordinator of
the Department of Corrections and Rehabilitation, if the person is otherwise subject to
parole pursuant to Article 1 (commencing with Section 3000) of Chapter 8 of Title 1
of Part 3 of the Penal Code. The department shall also notify the Department of
Justice.
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(3) The notice shall be given when the department or its designee makes a
recommendation under subdivision (e) of Section 6608 or proposes a placement
location without making a recommendation, or when any other person proposes a
placement location to the court and the department or its designee is made aware of
the proposal.
(4) The notice shall be given at least 30 days prior to the department's submission of its
recommendation to the court in those cases in which the department recommended
community outpatient treatment under Section 6607, or in which the department or its
designee is recommending or proposing a placement location, or in the case of a
petition or placement proposal by someone other than the department or its designee,
within 48 hours after becoming aware of the petition or placement proposal.
(5) The notice shall state that it is being made under this section and include all of the
following information concerning each person committed as a sexually violent
predator who is proposed or is petitioning to receive outpatient care in a conditional
release program in that city or county:
(A)

The name, proposed placement address, date of commitment, county from
which committed, proposed date of placement in the conditional release
program, fingerprints, and a glossy photograph no smaller than 3 1/8 by 3 1/8
inches in size, or clear copies of the fingerprints and photograph.

(B)

The date, place, and time of the court hearing at which the location of
placement is to be considered and a proof of service attesting to the notice's
mailing in accordance with this subdivision.

(C)

A list of agencies that are being provided this notice and the addresses to
which the notices are being sent.

(b) Those agencies receiving the notice referred to in paragraphs (1) and (2) of subdivision
(a) may provide written comment to the department and the court regarding the
impending release, placement, location, and conditions of release. All community agency
comments shall be combined and consolidated. The written comment shall be filed with
the court at the time that the comment is provided to the department. The written
comment shall identify differences between the comment filed with the court and that
provided to the department, if any. In addition, a single agency in the community of the
specific proposed or recommended placement address may suggest appropriate,
alternative locations for placement within that community. A copy of the suggested
alternative placement location shall be filed with the court at the time that the suggested
placement location is provided to the department. The State Department of Mental Health
shall issue a written statement to the commenting agencies and to the court within 10
days of receiving the written comments with a determination as to whether to adjust the
release location or general terms and conditions, and explaining the basis for its decision.
In lieu of responding to the individual community agencies or individuals, the
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department's statement responding to the community comment shall be in the form of a
public statement.
(c) The agencies' comments and department's statements shall be considered by the court
which shall, based on those comments and statements, approve, modify, or reject the
department's recommendation or proposal regarding the community or specific address to
which the person is scheduled to be released or the conditions that shall apply to the
release if the court finds that the department's recommendation or proposal is not
appropriate.
(d)
(1) When the State Department of Mental Health makes a recommendation to pursue
recommitment, makes a recommendation not to pursue recommitment, or seeks a
judicial review of commitment status pursuant to subdivision (f) of Section 6605, of
any person committed as a sexually violent predator, it shall provide written notice of
that action to the sheriff or chief of police, or both, and to the district attorney, that
have jurisdiction over the following locations:
(A)

The community in which the person maintained his or her last legal residence
as defined by Section 3003 of the Penal Code.

(B)

The community in which the person will probably be released, if
recommending not to pursue recommitment.

(C)

The county that filed for the person's civil commitment pursuant to this article.

(2) The State Department of Mental Health shall also notify the Sexually Violent
Predator Parole Coordinator of the Department of Corrections and Rehabilitation, if
the person is otherwise subject to parole pursuant to Article 1 (commencing with
Section 3000) of Chapter 8 of Title 1 of Part 3 of the Penal Code. The State
Department of Mental Health shall also notify the Department of Justice. The notice
shall be made at least 15 days prior to the department's submission of its
recommendation to the court.
(3) Those agencies receiving the notice referred to in this subdivision shall have 15 days
from receipt of the notice to provide written comment to the department regarding the
impending release. At the time that the written comment is made to the department, a
copy of the written comment shall be filed with the court by the agency or agencies
making the comment. Those comments shall be considered by the department, which
may modify its decision regarding the community in which the person is scheduled to
be released, based on those comments.
(e)
(1) If the court orders the release of a sexually violent predator, the court shall notify the
Sexually Violent Predator Parole Coordinator of the Department of Corrections and
Rehabilitation. The Department of Corrections and Rehabilitation shall notify the
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Department of Justice, the State Department of Mental Health, the sheriff or chief of
police or both, and the district attorney, that have jurisdiction over the following
locations:
(A)

The community in which the person is to be released.

(B)

The community in which the person maintained his or her last legal residence
as defined in Section 3003 of the Penal Code.

(2) The Department of Corrections and Rehabilitation shall make the notifications
required by this subdivision regardless of whether the person released will be serving
a term of parole after release by the court.
(f) If the person is otherwise subject to parole pursuant to Article 1 (commencing with
Section 300) of Chapter 8 of Title 1 of Part 3 of the Penal Code, to allow adequate time
for the Department of Corrections and Rehabilitation to make appropriate parole
arrangements upon release of the person, the person shall remain in physical custody for
a period not to exceed 72 hours or until parole arrangements are made by the Sexually
Violent Predator Parole Coordinator of the Department of Corrections and Rehabilitation,
whichever is sooner. To facilitate timely parole arrangements, notification to the Sexually
Violent Predator Parole Coordinator of the Department of Corrections and Rehabilitation
of the pending release shall be made by telephone or facsimile and, to the extent possible,
notice of the possible release shall be made in advance of the proceeding or decision
determining whether to release the person.
(g) The notice required by this section shall be made whether or not a request has been made
pursuant to Section 6609.
(h) The time limits imposed by this section are not applicable when the release date of a
sexually violent predator has been advanced by a judicial or administrative process or
procedure that could not have reasonably been anticipated by the State Department of
Mental Health and where, as the result of the time adjustments, there is less than 30 days
remaining on the commitment before the inmate's release, but notice shall be given as
soon as practicable.
(i) In the case of any subsequent community placement or change of community placement
of a conditionally released sexually violent predator, notice required by this section shall
be given under the same terms and standards as apply to the initial placement, except in
the case of an emergency where the sexually violent predator must be moved to protect
the public safety or the safety of the sexually violent predator. In the case of an
emergency, the notice shall be given as soon as practicable, and the affected communities
may comment on the placement as described in subdivision (b).
(j) The provisions of this section are severable. If any provision of this section or its
application is held invalid, that invalidity shall not affect other provisions or applications
that can be given effect without the invalid provision or application.
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6609.2.
(a) When any sheriff or chief of police is notified by the State Department of Mental Health
of its recommendation to the court concerning the disposition of a sexually violent
predator pursuant to subdivision (a) or (b) of Section 6609.1, that sheriff or chief of
police may notify any person designated by the sheriff or chief of police as an appropriate
recipient of the notice.
(b) A law enforcement official authorized to provide notice pursuant to this section, and the
public agency or entity employing the law enforcement official, shall not be liable for
providing or failing to provide notice pursuant to this section.
6609.3.
(a) At the time a notice is sent pursuant to subdivisions (a) and (b) of Section 6609.1, the
sheriff, chief of police, or district attorney notified of the release shall also send a notice
to persons described in Section 679.03 of the Penal Code who have requested a notice,
informing those persons of the fact that the person who committed the sexually violent
offense may be released together with information identifying the court that will consider
the conditional release, recommendation regarding recommitment, or review of
commitment status pursuant to subdivision (f) of Section 6605. When a person is
approved by the court to be conditionally released, notice of the community in which the
person is scheduled to reside shall also be given only if it is (1) in the county of residence
of a witness, victim, or family member of a victim who has requested notice, or (2)
within 100 miles of the actual residence of a witness, victim, or family member of a
victim who has requested notice. If, after providing the witness, victim, or next of kin
with the notice, there is any change in the release date or the community in which the
person is to reside, the sheriff, chief of police, or the district attorney shall provide the
witness, victim, or next of kin with the revised information.
(b) At the time a notice is sent pursuant to subdivision (c) of Section 6609.1 the Department
of Corrections shall also send a notice to persons described in Section 679.03 of the Penal
Code who have requested a notice informing those persons of the fact that the person
who committed the sexually violent offense has been released.
(c) In order to be entitled to receive the notice set forth in this section, the requesting party
shall keep the sheriff, chief of police, and district attorney who were notified under
Section 679.03 of the Penal Code, informed of his or her current mailing address.
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TEXT OF STATUTES
394.910

Legislative findings and intent.

The Legislature finds that a small but extremely dangerous number of sexually violent
predators exist who do not have a mental disease or defect that renders them appropriate for
involuntary treatment under the Baker Act, part I of this chapter, which is intended to provide
short-term treatment to individuals with serious mental disorders and then return them to the
community. In contrast to persons appropriate for civil commitment under the Baker Act,
sexually violent predators generally have antisocial personality features which are
unamenable to existing mental illness treatment modalities, and those features render them
likely to engage in criminal, sexually violent behavior. The Legislature further finds that the
likelihood of sexually violent predators engaging in repeat acts of predatory sexual violence
is high. The existing involuntary commitment procedures under the Baker Act for the
treatment and care of mentally ill persons are inadequate to address the risk these sexually
violent predators pose to society. The Legislature further finds that the prognosis for
rehabilitating sexually violent predators in a prison setting is poor, the treatment needs of this
population are very long term, and the treatment modalities for this population are very
different from the traditional treatment modalities for people appropriate for commitment
under the Baker Act. It is therefore the intent of the Legislature to create a civil commitment
procedure for the long-term care and treatment of sexually violent predators.
394.911

Legislative intent.

The Legislature intends that persons who are subject to the civil commitment procedure for
sexually violent predators under this part be subject to the procedures established in this part
and not to the provisions of part I of this chapter. Less restrictive alternatives are not
applicable to cases initiated under this part.
394.912

Definitions.

As used in this part, the term:
(1) “Agency with jurisdiction” means the agency that releases, upon lawful order or authority,
a person who is serving a sentence in the custody of the Department of Corrections, a
person who was adjudicated delinquent and is committed to the custody of the
Department of Juvenile Justice, or a person who was involuntarily committed to the
custody of the Department of Children and Family Services upon an adjudication of not
guilty by reason of insanity.
(2) “Convicted of a sexually violent offense” means a person who has been:
(a) Adjudicated guilty of a sexually violent offense after a trial, guilty plea, or plea of
nolo contendere;
(b) Adjudicated not guilty by reason of insanity of a sexually violent offense; or
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(c) Adjudicated delinquent of a sexually violent offense after a trial, guilty plea, or plea
of nolo contendere.
(3) “Department” means the Department of Children and Family Services.
(4) “Likely to engage in acts of sexual violence” means the person’s propensity to commit
acts of sexual violence is of such a degree as to pose a menace to the health and safety of
others.
(5) “Mental abnormality” means a mental condition affecting a person’s emotional or
volitional capacity which predisposes the person to commit sexually violent offenses.
(6) “Person” means an individual 18 years of age or older who is a potential or actual subject
of proceedings under this part.
(7) “Secretary” means the secretary of the Department of Children and Family Services.
(8) “Sexually motivated” means that one of the purposes for which the defendant committed
the crime was for sexual gratification.
(9) “Sexually violent offense” means:
(a) Murder of a human being while engaged in sexual battery in violation of s.
782.04(1)(a)2.;
(b) Kidnapping of a child under the age of 13 and, in the course of that offense,
committing:
1.

Sexual battery; or

2.

A lewd, lascivious, or indecent assault or act upon or in the presence of the
child;

(c) Committing the offense of false imprisonment upon a child under the age of 13 and,
in the course of that offense, committing:
1.

Sexual battery; or

2.

A lewd, lascivious, or indecent assault or act upon or in the presence of the
child;

(d) Sexual battery in violation of s. 794.011;
(e) Lewd, lascivious, or indecent assault or act upon or in presence of the child in
violation of s. 800.04 or s. 847.0135(5);
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(f) An attempt, criminal solicitation, or conspiracy, in violation of s. 777.04, of a
sexually violent offense;
(g) Any conviction for a felony offense in effect at any time before October 1, 1998,
which is comparable to a sexually violent offense under paragraphs (a)-(f) or any
federal conviction or conviction in another state for a felony offense that in this state
would be a sexually violent offense; or
(h) Any criminal act that, either at the time of sentencing for the offense or subsequently
during civil commitment proceedings under this part, has been determined beyond a
reasonable doubt to have been sexually motivated.
(10) “Sexually violent predator” means any person who:
(a) Has been convicted of a sexually violent offense; and
(b) Suffers from a mental abnormality or personality disorder that makes the person
likely to engage in acts of sexual violence if not confined in a secure facility for longterm control, care, and treatment.
(11) “Total confinement” means that the person is currently being held in any physically
secure facility being operated or contractually operated for the Department of Corrections,
the Department of Juvenile Justice, or the Department of Children and Family Services.
A person shall also be deemed to be in total confinement for applicability of provisions
under this part if the person is serving an incarcerative sentence under the custody of the
Department of Corrections or the Department of Juvenile Justice and is being held in any
other secure facility for any reason.
394.913 Notice to state attorney and multidisciplinary team of release of sexually
violent predator; establishing multidisciplinary teams; information to be provided to
multidisciplinary teams.
(1) The agency with jurisdiction over a person who has been convicted of a sexually violent
offense shall give written notice to the multidisciplinary team, and a copy to the state
attorney of the circuit where that person was last convicted of a sexually violent offense.
If the person has never been convicted of a sexually violent offense in this state but has
been convicted of a sexually violent offense in another state or in federal court, the
agency with jurisdiction shall give written notice to the multidisciplinary team and a copy
to the state attorney of the circuit where the person was last convicted of any offense in
this state. If the person is being confined in this state pursuant to interstate compact and
has a prior or current conviction for a sexually violent offense, the agency with
jurisdiction shall give written notice to the multidisciplinary team and a copy to the state
attorney of the circuit where the person plans to reside upon release or, if no residence in
this state is planned, the state attorney in the circuit where the facility from which the
person to be released is located. Except as provided in s. 394.9135, the written notice
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must be given:
(a) At least 545 days prior to the anticipated release from total confinement of a person
serving a sentence in the custody of the Department of Corrections, except that in the
case of persons who are totally confined for a period of less than 545 days, written
notice must be given as soon as practicable;
(b) At least 180 days prior to the anticipated release from residential commitment of a
person committed to the custody of the Department of Juvenile Justice, except that in
the case of persons who are committed to low or moderate risk, written notice must
be given as soon as practicable; or
(c) At least 180 days prior to the anticipated hearing regarding possible release of a
person committed to the custody of the department who has been found not guilty by
reason of insanity or mental incapacity of a sexually violent offense.
(2) The agency having jurisdiction shall provide the multidisciplinary team with the
following information:
(a) The person’s name; identifying characteristics; anticipated future residence; the type
of supervision the person will receive in the community, if any; and the person’s
offense history;
(b) The person’s criminal history, including police reports, victim statements,
presentence investigation reports, postsentence investigation reports, if available, and
any other documents containing facts of the person’s criminal incidents or indicating
whether the criminal incidents included sexual acts or were sexually motivated;
(c) Mental health, mental status, and medical records, including all clinical records and
notes concerning the person;
(d) Documentation of institutional adjustment and any treatment received and, in the case
of an adjudicated delinquent committed to the Department of Juvenile Justice, copies
of the most recent performance plan and performance summary; and
(e) If the person was returned to custody after a period of supervision, documentation of
adjustment during supervision and any treatment received.
(3)
(a) The secretary or his or her designee shall establish a multidisciplinary team or teams.
(b) Each team shall include, but is not limited to, two licensed psychiatrists or
psychologists or one licensed psychiatrist and one licensed psychologist. The
multidisciplinary team shall assess and evaluate each person referred to the team. The
assessment and evaluation shall include a review of the person’s institutional history
and treatment record, if any, the person’s criminal background, and any other factor
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that is relevant to the determination of whether such person is a sexually violent
predator.
(c) Before recommending that a person meets the definition of a sexually violent predator,
the person must be offered a personal interview. If the person agrees to participate in
a personal interview, at least one member of the team who is a licensed psychiatrist or
psychologist must conduct a personal interview of the person. If the person refuses to
fully participate in a personal interview, the multidisciplinary team may proceed with
its recommendation without a personal interview of the person.
(d) The Attorney General’s Office shall serve as legal counsel to the multidisciplinary
team.
(e)
1.

Within 180 days after receiving notice, there shall be a written assessment as
to whether the person meets the definition of a sexually violent predator and a
written recommendation, which shall be provided to the state attorney. The
written recommendation shall be provided by the Department of Children and
Family Services and shall include the written report of the multidisciplinary
team.

2.

Notwithstanding subparagraph 1., in the case of a person for whom the written
assessment and recommendation has not been completed at least 365 days
before his or her release from total confinement, the department shall
prioritize the assessment of that person based upon the person’s release date.

(4) The provisions of this section are not jurisdictional, and failure to comply with them in
no way prevents the state attorney from proceeding against a person otherwise subject to
the provisions of this part.
394.9135 Immediate releases from total confinement; transfer of person to
department; time limitations on assessment, notification, and filing petition to hold in
custody; filing petition after release.
(1) If the anticipated release from total confinement of a person who has been convicted of a
sexually violent offense becomes immediate for any reason, the agency with jurisdiction
shall upon immediate release from total confinement transfer that person to the custody
of the Department of Children and Family Services to be held in an appropriate secure
facility.
(2) Within 72 hours after transfer, the multidisciplinary team shall assess whether the person
meets the definition of a sexually violent predator. If the multidisciplinary team
determines that the person does not meet the definition of a sexually violent predator, that
person shall be immediately released. If the multidisciplinary team determines that the
person meets the definition of a sexually violent predator, the team shall provide the state
attorney, as designated by s. 394.913, with its written assessment and recommendation
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within the 72-hour period or, if the 72-hour period ends after 5 p.m. on a working day or
on a weekend or holiday, within the next working day thereafter.
(3) Within 48 hours after receipt of the written assessment and recommendation from the
multidisciplinary team, the state attorney, as designated in s. 394.913, may file a petition
with the circuit court alleging that the person is a sexually violent predator and stating
facts sufficient to support such allegation. If a petition is not filed within 48 hours after
receipt of the written assessment and recommendation by the state attorney, the person
shall be immediately released, except that, if the 48-hour period ends after 5 p.m. on a
working day or on a weekend or holiday, the petition may be filed on the next working
day without resulting in the person’s release. If a petition is filed pursuant to this section
and the judge determines that there is probable cause to believe that the person is a
sexually violent predator, the judge shall order the person be maintained in custody and
held in an appropriate secure facility for further proceedings in accordance with this part.
(4) The provisions of this section are not jurisdictional, and failure to comply with the time
limitations, which results in the release of a person who has been convicted of a sexually
violent offense, is not dispositive of the case and does not prevent the state attorney from
proceeding against a person otherwise subject to the provisions of this part.
394.914

Petition; contents.

Following receipt of the written assessment and recommendation from the multidisciplinary
team, the state attorney, in accordance with s. 394.913, may file a petition with the circuit
court alleging that the person is a sexually violent predator and stating facts sufficient to
support such allegation. No fee shall be charged for the filing of a petition under this section.
394.915 Determination of probable cause; hearing; evaluation; respondent taken into
custody; bail.
(1) When the state attorney files a petition seeking to have a person declared a sexually
violent predator, the judge shall determine whether probable cause exists to believe that
the person named in the petition is a sexually violent predator. If the judge determines
that there is probable cause to believe that the person is a sexually violent predator, the
judge shall order that the person remain in custody and be immediately transferred to an
appropriate secure facility if the person’s incarcerative sentence expires.
(2) Upon the expiration of the incarcerative sentence and before the release from custody of a
person whom the multidisciplinary team recommends for civil commitment, but after the
state attorney files a petition under s. 394.914, the court may conduct an adversarial
probable cause hearing if it determines such hearing is necessary. The court shall only
consider whether to have an adversarial probable cause hearing in cases where the failure
to begin a trial is not the result of any delay caused by the respondent. The person shall
be provided with notice of, and an opportunity to appear in person at, an adversarial
hearing. At this hearing, the judge shall:
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(a) Receive evidence and hear argument from the person and the state attorney; and
(b) Determine whether probable cause exists to believe that the person is a sexually
violent predator.
(3) At the adversarial probable cause hearing, the person has the right to:
(a)

Be represented by counsel;

(b) Present evidence;
(c) Cross-examine any witnesses who testify against the person; and
(d) View and copy all petitions and reports in the court file.
(4) If the court again concludes that there is probable cause to believe that the person is a
sexually violent predator, the court shall order that the person be held in an appropriate
secure facility upon the expiration of his or her incarcerative sentence.
(5) After a court finds probable cause to believe that the person is a sexually violent predator,
the person must be held in custody in a secure facility without opportunity for pretrial
release or release during the trial proceedings.
394.9151

Contract authority.

The Department of Children and Family Services may contract with a private entity or state
agency for use of and operation of facilities to comply with the requirements of this act. The
Department of Children and Family Services may also contract with the Department of
Management Services to issue a request for proposals and monitor contract compliance for
these services.
394.9155

Rules of procedure and evidence.

In all civil commitment proceedings for sexually violent predators under this part, the
following shall apply:
(1) The Florida Rules of Civil Procedure apply unless otherwise specified in this part.
(2) The Florida Rules of Evidence apply unless otherwise specified in this part.
(3) The psychotherapist-patient privilege under s. 90.503 does not exist or apply for
communications relevant to an issue in proceedings to involuntarily commit a person
under this part.
(4) The court may consider evidence of prior behavior by a person who is subject to
proceedings under this part if such evidence is relevant to proving that the person is a
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sexually violent predator.
(5) Hearsay evidence, including reports of a member of the multidisciplinary team or reports
produced on behalf of the multidisciplinary team, is admissible in proceedings under this
part unless the court finds that such evidence is not reliable. In a trial, however, hearsay
evidence may not be used as the sole basis for committing a person under this part.
(6) Rules adopted under s. 394.930 shall not constitute:
(a) An evidentiary predicate for the admission of any physical evidence or testimony;
(b) A basis for excluding or otherwise limiting the presentation of any physical evidence
or testimony in judicial proceedings under this part; or
(c) Elements of the cause of action that the state needs to allege or prove in judicial
proceedings under this part.
(7) If the person who is subject to proceedings under this part refuses to be interviewed by or
fully cooperate with members of the multidisciplinary team or any state mental health
expert, the court may, in its discretion:
(a) Order the person to allow members of the multidisciplinary team and any state mental
health experts to review all mental health reports, tests, and evaluations by the
person’s mental health expert or experts; or
(b) Prohibit the person’s mental health experts from testifying concerning mental health
tests, evaluations, or examinations of the person.
The failure of any party to comply with such rules shall not constitute a defense in any
judicial proceedings under this part.
394.916

Trial; counsel and experts; indigent persons; jury.

(1) Within 30 days after the determination of probable cause, the court shall conduct a trial to
determine whether the person is a sexually violent predator.
(2) The trial may be continued once upon the request of either party for not more than 120
days upon a showing of good cause, or by the court on its own motion in the interests of
justice, when the person will not be substantially prejudiced. No additional continuances
may be granted unless the court finds that a manifest injustice would otherwise occur.
(3) At all adversarial proceedings under this act, the person subject to this act is entitled to
the assistance of counsel, and, if the person is indigent, the court shall appoint the public
defender or, if a conflict exists, other counsel to assist the person.
(4) If the person is subjected to a mental health examination under this part, the person also
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may retain experts or mental health professionals to perform an examination. If the
person wishes to be examined by a professional of the person’s own choice, the examiner
must be provided reasonable access to the person, as well as to all relevant medical and
mental health records and reports. In the case of a person who is indigent, the court, upon
the person’s request, shall determine whether such an examination is necessary. If the
court determines that an examination is necessary, the court shall appoint a mental health
professional and determine the reasonable compensation for the professional’s services,
which shall be paid by the state.
(5) The person or the state attorney has the right to demand that the trial be before a jury of
six members. A demand for a jury trial must be filed, in writing, at least 5 days before the
trial. If no demand is made, the trial shall be to the court.
394.917 Determination; commitment procedure; mistrials; housing; counsel and costs
in indigent appellate cases.
(1) The court or jury shall determine by clear and convincing evidence whether the person is
a sexually violent predator. If the determination is made by a jury, the verdict must be
unanimous. If the jury is unable to reach a unanimous verdict, the court must declare a
mistrial and poll the jury. If a majority of the jury would find the person is a sexually
violent predator, the state attorney may refile the petition and proceed according to the
provisions of this part. Any retrial must occur within 90 days after the previous trial,
unless the subsequent proceeding is continued in accordance with s. 394.916(2). The
determination that a person is a sexually violent predator may be appealed.
(2) If the court or jury determines that the person is a sexually violent predator, upon the
expiration of the incarcerative portion of all criminal sentences and disposition of any
detainers, the person shall be committed to the custody of the Department of Children
and Family Services for control, care, and treatment until such time as the person’s
mental abnormality or personality disorder has so changed that it is safe for the person to
be at large. At all times, persons who are detained or committed under this part shall be
kept in a secure facility segregated from patients of the department who are not detained
or committed under this part.
(3) The public defender of the circuit in which a person was determined to be a sexually
violent predator shall be appointed to represent the person on appeal. That public
defender may request the public defender who handles criminal appeals for the circuit to
represent the person on appeal in the manner provided in s. 27.51(4). If the public
defender is unable to represent the person on appeal due to a conflict, the court shall
appoint other counsel, who shall be compensated at a rate not less than that provided for
appointed counsel in criminal cases. Filing fees for indigent appeals under this act are
waived. Costs and fees related to such appeals, including the amounts paid for records,
transcripts, and compensation of appointed counsel, shall be authorized by the trial court
and paid from state funds that are appropriated for such purposes.
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394.918 Examinations; notice; court hearings for release of committed persons;
burden of proof.
(1) A person committed under this part shall have an examination of his or her mental
condition once every year or more frequently at the court’s discretion. The person may
retain or, if the person is indigent and so requests, the court may appoint, a qualified
professional to examine the person. Such a professional shall have access to all records
concerning the person. The results of the examination shall be provided to the court that
committed the person under this part. Upon receipt of the report, the court shall conduct a
review of the person’s status.
(2) The department shall provide the person with annual written notice of the person’s right
to petition the court for release over the objection of the director of the facility where the
person is housed. The notice must contain a waiver of rights. The director of the facility
shall forward the notice and waiver form to the court.
(3) The court shall hold a limited hearing to determine whether there is probable cause to
believe that the person’s condition has so changed that it is safe for the person to be at
large and that the person will not engage in acts of sexual violence if discharged. The
person has the right to be represented by counsel at the probable cause hearing, but the
person is not entitled to be present. If the court determines that there is probable cause to
believe it is safe to release the person, the court shall set a trial before the court on the
issue.
(4) At the trial before the court, the person is entitled to be present and is entitled to the
benefit of all constitutional protections afforded the person at the initial trial, except for
the right to a jury. The state attorney shall represent the state and has the right to have the
person examined by professionals chosen by the state. At the hearing, the state bears the
burden of proving, by clear and convincing evidence, that the person’s mental condition
remains such that it is not safe for the person to be at large and that, if released, the
person is likely to engage in acts of sexual violence.
394.919

Authorized petition for release; procedure.

(1) If the secretary or the secretary’s designee at any time determines that the person is not
likely to commit acts of sexual violence if discharged, the secretary or the secretary’s
designee shall authorize the person to petition the court for release. The petition shall be
served upon the court and the state attorney. The court, upon receipt of such a petition,
shall order a trial before the court within 30 days, unless continued for good cause.
(2) The state attorney shall represent the state, and has the right to have the person examined
by professionals of the state attorney’s choice. The state bears the burden of proving, by
clear and convincing evidence, that the person’s mental condition remains such that it is
not safe for the person to be at large and that, if released, the person is likely to engage in
acts of sexual violence.
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394.920

Petition for release.

A person is not prohibited from filing a petition for discharge at any time after commitment
under this part. However, if the person has previously filed such a petition without the
approval of the secretary or the secretary’s designee and the court determined that the
petition was without merit, a subsequent petition shall be denied unless the petition contains
facts upon which a court could find that the person’s condition has so changed that a
probable cause hearing is warranted.
394.921

Release of records to agencies, multidisciplinary teams, and state attorney.

(1) In order to protect the public, relevant information and records that are otherwise
confidential or privileged shall be released to the agency with jurisdiction, to a
multidisciplinary team, or to the state attorney for the purpose of meeting the notice
requirements of this part and determining whether a person is or continues to be a
sexually violent predator. A person, agency, or entity receiving information under this
section which is confidential and exempt from the provisions of s. 119.07(1) must
maintain the confidentiality of that information. Such information does not lose its
confidential status due to its release under this section.
(2) Psychological or psychiatric reports, drug and alcohol reports, treatment records, medical
records, or victim impact statements that have been submitted to the court or admitted
into evidence under this part shall be part of the record but shall be sealed and may be
opened only pursuant to a court order.
394.9215

Right to habeas corpus.

(1)
(a) At any time after exhausting all administrative remedies, a person held in a secure
facility under this part may file a petition for habeas corpus in the circuit court for the
county in which the facility is located alleging that:
1.

The person’s conditions of confinement violate a statutory right under state
law or a constitutional right under the State Constitution or the United States
Constitution; or

2.

The facility in which the person is confined is not an appropriate secure
facility, as that term is used in s. 394.915.

(b) Upon filing a legally sufficient petition stating a prima facie case under paragraph (a),
the court may direct the Department of Children and Family Services to file a
response. If necessary, the court may conduct an evidentiary proceeding and issue an
order to correct a violation of state or federal rights found to exist by the court. A
final order entered under this section may be appealed to the district court of appeal.
A nonfinal order may be appealed to the extent provided by the Florida Rules of
Appellate Procedure. An appeal by the department shall stay the trial court’s order
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until disposition of the appeal.
(2) Any claim referred to in subsection (1) may be asserted only as provided in this section.
No claim referred to in subsection (1) shall be considered in commitment proceedings
brought under this part. A person does not have a right to appointed counsel in any
proceeding initiated under this section.
(3) Relief granted on a petition filed under this section must be narrowly drawn and may not
exceed that which is minimally necessary to correct, in the least intrusive manner
possible, the violation of the state or federal rights of a particular petitioner. A court
considering a petition under this section must give substantial weight to whether the
granting of relief would adversely impact the operation of the detention and treatment
facility or would adversely impact public safety.
(4) The court may not enter an order releasing a person from secure detention unless the
court expressly finds that no relief short of release will remedy the violation of state or
federal rights which is found to have occurred.
394.9221

Certified security personnel.

The department or an entity contracting with the department to operate a secure facility under
this part is considered an employing agency as that term is defined in s. 943.10 and is
authorized to employ certified correctional officers as facility security personnel.
394.9223

Use of force.

(1) When necessary to provide protection and security to any client, to the personnel,
equipment, buildings, or grounds of a secure facility, or to citizens in the surrounding
community, an employee or agent of a secure facility, or an employee of a state or local
law enforcement agency, may apply physical force upon a person confined in a secure
facility under this part only when and to the extent that it reasonably appears necessary.
This includes the use of nonlethal devices, such as chemical agents and handheld
electronic immobilization devices, when authorized by the administrator of the facility or
her or his designee when the administrator is not present, and only after an employee has
been trained in the appropriate use of such chemical agents and electronic devices.
Chemical agents and handheld electronic devices shall be used only to the extent
necessary to provide protection and security. A staff person may not carry a chemical
agent or handheld electronic immobilization device on her or his person under any
circumstances, except during escort of a facility resident outside of the secure perimeter
of the facility, or as an authorized response to an incident within the facility which
threatens the safety or security of staff or residents. Handheld electronic immobilization
devices are only used during escort of a confined person outside of the secure perimeter
of the facility. Circumstances under which reasonable force may be employed include:
(a) Defending oneself against imminent use of unlawful force;
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(b) Preventing the escape of a person confined at the secure facility.
(c) Preventing damage to property;
(d) Quelling a disturbance; or
(e) Overcoming physical resistance to a lawful command.
(2) Following any use of force, each person who was physically involved shall receive a
medical examination by a qualified health care provider, unless the person refuses such
examination, to determine the extent of injury, if any. The examining health care provider
shall prepare a report that includes, but need not be limited to, a statement of whether
further examination by a physician is necessary. Any noticeable physical injury shall be
examined by a physician who shall prepare a report documenting the extent and cause of
the injury and the treatment prescribed. Such report shall be completed within 5 working
days after the incident and shall be submitted to the facility superintendent for
investigation as appropriate.
(3) Each person who applied physical force or was responsible for making the decision to
apply physical force upon a confined person shall prepare, date, and sign an independent
report within 3 working days after the incident. The report shall be delivered to the
facility superintendent who shall conduct an investigation and shall determine whether
force was appropriately used. Copies of the report and the facility superintendent’s
evaluation shall be kept in the resident’s file. A record of each incident involving an
employee’s use of force and the facility superintendent’s evaluation shall be kept in the
employee’s file.
(4) An employee of a secure facility under this part who, with malicious intent:
(a) Commits a battery upon a person confined in the facility commits a misdemeanor of
the first degree, punishable as provided in s. 775.082 or s. 775.083; or
(b) Commits a battery or inflicts cruel or inhuman treatment by neglect or otherwise, and
in so doing causes great bodily harm, permanent disability, or permanent
disfigurement to a person confined in the facility, commits a felony of the third
degree, punishable as provided in s. 775.082, s. 775.083, or s. 775.084.
394.923

Immunity from civil liability.

The agency with jurisdiction and its officers and employees; the department and its officers
and employees; members of the multidisciplinary team; the state attorney and the state
attorney’s employees; the Department of Legal Affairs and its officers and employees; and
those involved in the evaluation, care, and treatment of sexually violent persons committed
under this part are immune from any civil liability for good faith conduct under this part.
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394.924

Severability.

If any section, subsection, or provision of this part is held to be unconstitutional or invalid by
a court of competent jurisdiction, the remaining portions of this part shall be unaffected
because the Legislature declares that the provisions of this part are severable from each other.
394.925

Applicability of act.

This part applies to all persons currently in custody who have been convicted of a sexually
violent offense, as that term is defined in s. 394.912(9), as well as to all persons convicted of
a sexually violent offense and sentenced to total confinement in the future.
394.926 Notice to victims of release of persons committed as sexually violent
predators; notice to Department of Corrections and Parole Commission.
(1) As soon as is practicable, the department shall give written notice of the release of a
person committed as a sexually violent predator to any victim of the committed person
who is alive and whose address is known to the department or, if the victim is deceased,
to the victim’s family, if the family’s address is known to the department. Failure to
notify is not a reason for postponement of release. This section does not create a cause of
action against the state or an employee of the state acting within the scope of the
employee’s employment as a result of the failure to notify pursuant to this part.
(2) If a sexually violent predator who has an active or pending term of probation, community
control, parole, conditional release, or other court-ordered or postprison release
supervision is released from custody, the department must immediately notify the
Department of Corrections’ Office of Community Corrections in Tallahassee. The Parole
Commission must also be immediately notified of any releases of a sexually violent
predator who has an active or pending term of parole, conditional release, or other
postprison release supervision that is administered by the Parole Commission.
394.9265

Introduction or removal of certain articles unlawful; penalty.

(1) Except as authorized by law or as specifically authorized by the person in charge of a
secure facility providing secure confinement and treatment under this part, it is unlawful
to knowingly and intentionally bring into any facility providing secure confinement and
treatment under this part, or to take or attempt to take or send therefrom, any of the
following articles:
(a) Any intoxicating beverage or beverage that causes or may cause an intoxicating
effect;
(b) Any controlled substance as defined in chapter 893; or
(c) Any firearm or weapon.
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(2) A person who violates this section commits a felony of the third degree, punishable as
provided in s. 775.082, s. 775.083, or s. 775.084.
394.927 Escape while in lawful custody; notice to victim; notice to the Department of
Corrections and Parole Commission.
(1) A person who is held in lawful custody pursuant to a judicial finding of probable cause
under s. 394.915 or pursuant to a commitment as a sexually violent predator under s.
394.916 and who escapes or attempts to escape while in such custody commits a felony
of the second degree, punishable as provided in s. 775.082, s. 775.083, or s. 775.084.
(2) If a person who is held in custody pursuant to a finding of probable cause or commitment
as a sexually violent predator escapes while in custody, the department shall immediately
notify the victim in accordance with s. 394.926. The state attorney that filed the petition
for civil commitment of the escapee must also be immediately notified by the department.
If the escapee has an active or pending term of probation, community control, parole,
conditional release, or other court-ordered or postprison release supervision, the
department shall also immediately notify the Department of Corrections’ Office of
Community Corrections in Tallahassee. The Parole Commission shall also be
immediately notified of an escape if the escapee has an active or pending term of parole,
conditional release, or other postprison release supervision that is administered by the
Parole Commission.
394.928

Subsistence fees and costs of treatment.

(1) In recognition of the fact that persons committed under this part may have sources of
income and assets, which may include bank accounts, inheritances, real estate, social
security payments, veteran’s payments, and other types of financial resources, and in
recognition of the fact that the daily subsistence cost and costs of treatment of persons
committed under this part are a burden on the taxpayers of the state, each person so
committed shall:
(a) Upon order of the court committing the person, disclose all revenue or assets to the
department.
(b) Pay from such income and assets, except where such income is exempt by state or
federal law, all or a fair portion of the person’s daily subsistence and treatment costs,
based upon the person’s ability to pay, the liability or potential liability of the person
to the victim or the guardian or the estate of the victim, and the needs of his or her
dependents.
(2)
(a) Any person who is directed to pay all or a fair portion of daily subsistence and
treatment costs is entitled to reasonable advance notice of the assessment and shall be
afforded an opportunity to present reasons for opposition to the assessment.
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(b) An order directing payment of all or a fair portion of a person’s daily subsistence
costs may survive against the estate of the person.

394.929

Program costs.

The Department of Children and Family Services is responsible for all costs relating to the
evaluation and treatment of persons committed to the department’s custody as sexually
violent predators. A county is not obligated to fund costs for psychological examinations,
expert witnesses, court-appointed counsel, or other costs required by this part. Other costs for
psychological examinations, expert witnesses, and court-appointed counsel required by this
part shall be paid from state funds appropriated by general law.
394.930

Authority to adopt rules.

The Department of Children and Family Services shall adopt rules for:
(1) Procedures that must be followed by members of the multidisciplinary teams when
assessing and evaluating persons subject to this part;
(2) Education and training requirements for members of the multidisciplinary teams and
professionals who assess and evaluate persons under this part;
(3) The criteria that must exist in order for a multidisciplinary team to recommend to a state
attorney that a petition should be filed to involuntarily commit a person under this part.
The criteria shall include, but are not limited to, whether:
(a) The person has a propensity to engage in future acts of sexual violence;
(b) The person should be placed in a secure, residential facility; and
(c) The person needs long-term treatment and care.
(4) The designation of secure facilities for sexually violent predators who are subject to
involuntary commitment under this part;
(5) The components of the basic treatment plan for all committed persons under this part;
(6) The protocol to inform a person that he or she is being examined to determine whether he
or she is a sexually violent predator under this part.
394.931

Quarterly reports.

Beginning July 1, 1999, the Department of Corrections shall collect information and compile
quarterly reports with statistics profiling inmates released the previous quarter who fit the
criteria and were referred to the Department of Children and Family Services pursuant to this
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act. The quarterly reports must be produced beginning October 1, 1999. At a minimum, the
information that must be collected and compiled for inclusion in the reports includes:
whether the qualifying offense was the current offense or the prior offense; the most serious
sexual offense; the total number of distinct victims of the sexual offense; whether the victim
was known to the offender; whether the sexual act was consensual; whether the sexual act
involved multiple victims; whether direct violence was involved in the sexual offense; the
age of each victim at the time of the offense; the age of the offender at the time of the first
sexual offense; whether a weapon was used; length of time since the most recent sexual
offense; and the total number of prior and current sexual-offense convictions. In addition, the
Department of Children and Family Services shall implement a long-term study to determine
the overall efficacy of the provisions of this part.
394.932

Registry of experts.

The Justice Administrative Commission shall maintain a registry of mental health and other
experts who are available and willing to provide examinations and expert testimony in
proceedings held under this part. The commission shall advertise the registry in professional
trade publications on a periodic basis and shall list the name and contact information for all
persons holding themselves out to be qualified to provide examinations and expert testimony
pursuant to this part upon request. It shall be the sole responsibility of parties using the
services of a person listed on the registry to verify the qualifications of that person. The
commission shall advise all parties that use the registry that it has not verified the
professional qualifications of the persons listed on the registry and that it is the party’s
responsibility to verify the person’s professional qualifications. The commission may
electronically publish the names and contact information of persons requesting to be listed on
the registry.
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TEXT OF STATUTES
Sec. 1. Short title.
This Act may be cited as the Sexually Violent Persons Commitment Act.
Sec. 5. Definitions.
As used in this Act, the term:
(a) "Department" means the Department of Human Services.
(b) "Mental disorder" means a congenital or acquired condition affecting the emotional or
volitional capacity that predisposes a person to engage in acts of sexual violence.
(c) "Secretary" means the Secretary of Human Services.
(d) "Sexually motivated" means that one of the purposes for an act is for the actor's sexual
arousal or gratification.
(e) "Sexually violent offense" means any of the following:
(1) Any crime specified in Section 11-1.20, 11-1.30, 11-1.40, 11-1.60, 11-6, 11-20.1, 1120.3, 12-13, 12-14, 12-14.1, or 12-16 of the Criminal Code of 1961; or
(1.5) Any former law of this State specified in Section 11-1 (rape), 11-3 (deviate sexual
assault), 11-4 (indecent liberties with a child) or 11-4.1 (aggravated indecent liberties
with a child) of the Criminal Code of 1961; or
(2) First degree murder, if it is determined by the agency with jurisdiction to have been
sexually motivated; or
(3) Any solicitation, conspiracy or attempt to commit a crime under paragraph (e)(1) or
(e)(2) of this Section.
(f) "Sexually violent person" means a person who has been convicted of a sexually violent
offense, has been adjudicated delinquent for a sexually violent offense, or has been found
not guilty of a sexually violent offense by reason of insanity and who is dangerous
because he or she suffers from a mental disorder that makes it substantially probable that
the person will engage in acts of sexual violence.
Sec. 9. Sexually violent person review; written notification to State's Attorney.
The Illinois Department of Corrections or the Department of Juvenile Justice, not later than 6
months prior to the anticipated release from imprisonment or the anticipated entry into
mandatory supervised release of a person who has been convicted or adjudicated delinquent
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of a sexually violent offense, shall send written notice to the State's Attorney in the county in
which the person was convicted or adjudicated delinquent of the sexually violent offense
informing the State's Attorney of the person's anticipated release date and that the person will
be considered for commitment under this Act prior to that release date.
(Source: P.A. 94-992, eff. 1-1-07.)
Sec. 10. Notice to the Attorney General and State's Attorney.
(a) In this Act, "agency with jurisdiction" means the agency with the authority or duty to
release or discharge the person.
(b) If an agency with jurisdiction has control or custody over a person who may meet the
criteria for commitment as a sexually violent person, the agency with jurisdiction shall
inform the Attorney General and the State's Attorney in a position to file a petition under
paragraph (a)(2) of Section 15 of this Act regarding the person as soon as possible
beginning 3 months prior to the applicable date of the following:
(1) The anticipated release from imprisonment or the anticipated entry into mandatory
supervised release of a person who has been convicted of a sexually violent offense.
(2) The anticipated release from a Department of Corrections correctional facility or
juvenile correctional facility of a person adjudicated delinquent under Section 5-20 of
the Juvenile Court Act of 1987 (now repealed) or found guilty under Section 5-620 of
that Act, on the basis of a sexually violent offense.
(3) The discharge or conditional release of a person who has been found not guilty of a
sexually violent offense by reason of insanity under Section 5-2-4 of the Unified
Code of Corrections.
(c) The agency with jurisdiction shall provide the Attorney General and the State's Attorney
with all of the following:
(1) The person's name, identifying factors, anticipated future residence and offense
history;
(2) A comprehensive evaluation of the person's mental condition, the basis upon which a
determination has been made that the person is subject to commitment under
subsection (b) of Section 15 of this Act and a recommendation for action in
furtherance of the purposes of this Act. The evaluation shall be conducted in
conformance with the standards developed under the Sex Offender Management
Board Act and by an evaluator approved by the Board; and
(3) If applicable, documentation of any treatment and the person's adjustment to any
institutional placement.
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(d) Any agency or officer, employee or agent of an agency is immune from criminal or civil
liability for any acts or omissions as the result of a good faith effort to comply with this
Section.
Sec. 15. Sexually violent person petition; contents; filing.
(a) A petition alleging that a person is a sexually violent person must be filed before the
release or discharge of the person or within 30 days of placement onto parole or
mandatory supervised release for an offense enumerated in paragraph (e) of Section 5 of
this Act. A petition may be filed by the following:
(1) The Attorney General on his or her own motion, after consulting with and advising
the State's Attorney of the county in which the person was convicted of a sexually
violent offense, adjudicated delinquent for a sexually violent offense or found not
guilty of or not responsible for a sexually violent offense by reason of insanity,
mental disease, or mental defect; or
(2) The State's Attorney of the county referenced in paragraph (1)(a)(1) of this Section,
on his or her own motion; or
(3) The Attorney General and the State's Attorney of the county referenced in paragraph
(1)(a)(1) of this Section may jointly file a petition on their own motion; or
(4) A petition may be filed at the request of the agency with jurisdiction over the person,
as defined in subsection (a) of Section 10 of this Act, by:
(a)

the Attorney General;

(b)

the State's Attorney of the county referenced in paragraph (1)(a)(1) of this
Section; or

(c)

the Attorney General and the State's Attorney jointly.

(b) A petition filed under this Section shall allege that all of the following apply to the person
alleged to be a sexually violent person:
(1) The person satisfies any of the following criteria:
(A)

The person has been convicted of a sexually violent offense;

(B)

The person has been found delinquent for a sexually violent offense; or

(C)

The person has been found not guilty of a sexually violent offense by reason
of insanity, mental disease, or mental defect.

(2) (Blank).
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(3) (Blank).
(4) The person has a mental disorder.
(5) The person is dangerous to others because the person's mental disorder creates a
substantial probability that he or she will engage in acts of sexual violence.
(b-5) The petition must be filed no more than 90 days before discharge or entry into
mandatory supervised release from a Department of Corrections or the Department of
Juvenile Justice correctional facility for a sentence that was imposed upon a conviction
for a sexually violent offense. For inmates sentenced under the law in effect prior to
February 1, 1978, the petition shall be filed no more than 90 days after the Prisoner
Review Board's order granting parole pursuant to Section 3-3-5 of the Unified Code of
Corrections.
(b-6) The petition must be filed no more than 90 days before discharge or release:
(1) from a Department of Juvenile Justice juvenile correctional facility if the person was
placed in the facility for being adjudicated delinquent under Section 5-20 of the
Juvenile Court Act of 1987 or found guilty under Section 5-620 of that Act on the
basis of a sexually violent offense; or
(2) from a commitment order that was entered as a result of a sexually violent offense.
(b-7) A person convicted of a sexually violent offense remains eligible for commitment as a
sexually violent person pursuant to this Act under the following circumstances: (1) the
person is in custody for a sentence that is being served concurrently or consecutively with
a sexually violent offense; (2) the person returns to the custody of the Illinois Department
of Corrections or the Department of Juvenile Justice for any reason during the term of
parole or mandatory supervised release being served for a sexually violent offense; or (3)
the person is convicted or adjudicated delinquent for any offense committed during the
term of parole or mandatory supervised release being served for a sexually violent
offense, regardless of whether that conviction or adjudication was for a sexually violent
offense.
(c) A petition filed under this Section shall state with particularity essential facts to establish
probable cause to believe the person is a sexually violent person. If the petition alleges
that a sexually violent offense or act that is a basis for the allegation under paragraph
(b)(1) of this Section was an act that was sexually motivated as provided under paragraph
(e)(2) of Section 5 of this Act, the petition shall state the grounds on which the offense or
act is alleged to be sexually motivated.
(d) A petition under this Section shall be filed in either of the following:
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(1) The circuit court for the county in which the person was convicted of a sexually
violent offense, adjudicated delinquent for a sexually violent offense or found not
guilty of a sexually violent offense by reason of insanity, mental disease or mental
defect.
(2) The circuit court for the county in which the person is in custody under a sentence, a
placement to a Department of Corrections correctional facility or a Department of
Juvenile Justice juvenile correctional facility, or a commitment order.
(e) The filing of a petition under this Act shall toll the running of the term of parole or
mandatory supervised release until:
(1) dismissal of the petition filed under this Act;
(2) a finding by a judge or jury that the respondent is not a sexually violent person; or
(3) the sexually violent person is discharged under Section 65 of this Act.
(f) The State has the right to have the person evaluated by experts chosen by the State. The
agency with jurisdiction as defined in Section 10 of this Act shall allow the expert
reasonable access to the person for purposes of examination, to the person's records, and
to past and present treatment providers and any other staff members relevant to the
examination.
Sec. 20. Civil nature of proceedings.
The proceedings under this Act shall be civil in nature. The provisions of the Civil Practice
Law, and all existing and future amendments of that Law shall apply to all proceedings
hereunder except as otherwise provided in this Act.
Sec. 25. Rights of persons subject to petition.
(a) Any person who is the subject of a petition filed under Section 15 of this Act shall be
served with a copy of the petition in accordance with the Civil Practice Law.
(b) The circuit court in which a petition under Section 15 of this Act is filed shall conduct all
hearings under this Act. The court shall give the person who is the subject of the petition
reasonable notice of the time and place of each such hearing. The court may designate
additional persons to receive these notices.
(c) Except as provided in paragraph (b)(1) of Section 65 and Section 70 of this Act, at any
hearing conducted under this Act, the person who is the subject of the petition has the
right:
(1) To be present and to be represented by counsel. If the person is indigent, the court
shall appoint counsel.
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(2) To remain silent
(3) To present and cross-examine witnesses.
(4) To have the hearing recorded by a court reporter.
(d) The person who is the subject of the petition, the person's attorney, the Attorney General
or the State's Attorney may request that a trial under Section 35 of this Act be to a jury. A
verdict of a jury under this Act is not valid unless it is unanimous.
(e) Whenever the person who is the subject of the petition is required to submit to an
examination under this Act, he or she may retain experts or professional persons to
perform an examination. The State has the right to have the person evaluated by an expert
chosen by the State. All examiners retained by or appointed for any party shall have
reasonable access to the person for the purpose of the examination, as well as to the
person's past and present treatment records and patient health care records. If the person
is indigent, the court shall, upon the person's request, appoint a qualified and available
expert or professional person to perform an examination. Upon the order of the circuit
court, the county shall pay, as part of the costs of the action, the costs of a courtappointed expert or professional person to perform an examination and participate in the
trial on behalf of an indigent person.
Sec. 30. Detention; probable cause hearing; transfer for examination.
(a) Upon the filing of a petition under Section 15 of this Act, the court shall review the
petition to determine whether to issue an order for detention of the person who is the
subject of the petition. The person shall be detained only if there is cause to believe that
the person is eligible for commitment under subsection (f) of Section 35 of this Act. A
person detained under this Section shall be held in a facility approved by the Department.
If the person is serving a sentence of imprisonment, is in a Department of Corrections
correctional facility or juvenile correctional facility or is committed to institutional care,
and the court orders detention under this Section, the court shall order that the person be
transferred to a detention facility approved by the Department. A detention order under
this Section remains in effect until the person is discharged after a trial under Section 35
of this Act or until the effective date of a commitment order under Section 40 of this Act,
whichever is applicable.
(b) Whenever a petition is filed under Section 15 of this Act, the court shall hold a hearing to
determine whether there is probable cause to believe that the person named in the petition
is a sexually violent person. If the person named in the petition is in custody, the court
shall hold the probable cause hearing within 72 hours after the petition is filed, excluding
Saturdays, Sundays and legal holidays. The court may grant a continuance of the
probable cause hearing for no more than 7 additional days upon the motion of the
respondent, for good cause. If the person named in the petition has been released, is on
parole, is on mandatory supervised release, or otherwise is not in custody, the court shall
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hold the probable cause hearing within a reasonable time after the filing of the petition.
At the probable cause hearing, the court shall admit and consider all relevant hearsay
evidence.
(c) If the court determines after a hearing that there is probable cause to believe that the
person named in the petition is a sexually violent person, the court shall order that the
person be taken into custody if he or she is not in custody and shall order the person to be
transferred within a reasonable time to an appropriate facility for an evaluation as to
whether the person is a sexually violent person. If the person who is named in the petition
refuses to speak to, communicate with, or otherwise fails to cooperate with the examining
evaluator from the Department of Human Services or the Department of Corrections, that
person may only introduce evidence and testimony from any expert or professional
person who is retained or court-appointed to conduct an examination of the person that
results from a review of the records and may not introduce evidence resulting from an
examination of the person. Notwithstanding the provisions of Section 10 of the Mental
Health and Developmental Disabilities Confidentiality Act, all evaluations conducted
pursuant to this Act and all Illinois Department of Corrections treatment records shall be
admissible at all proceedings held pursuant to this Act, including the probable cause
hearing and the trial.
If the court determines that probable cause does not exist to believe that the person is a
sexually violent person, the court shall dismiss the petition.
(d) The Department shall promulgate rules that provide the qualifications for persons
conducting evaluations under subsection (c) of this Section.
(e) If the person named in the petition claims or appears to be indigent, the court shall, prior
to the probable cause hearing under subsection (b) of this Section, appoint counsel.
Sec. 35. Trial.
(a) A trial to determine whether the person who is the subject of a petition under Section 15
of this Act is a sexually violent person shall commence no later than 120 days after the
date of the probable cause hearing under Section 30 of this Act. Delay is considered to be
agreed to by the person unless he or she objects to the delay by making a written demand
for trial or an oral demand for trial on the record. Delay occasioned by the person
temporarily suspends for the time of the delay the period within which a person must be
tried. If the delay occurs within 21 days after the end of the period within which a person
must be tried, the court may continue the cause on application of the State for not more
than an additional 21 days beyond the period prescribed. The court may grant a
continuance of the trial date for good cause upon its own motion, the motion of any party
or the stipulation of the parties, provided that any continuance granted shall be subject to
Section 103-5 of the Code of Criminal Procedure of 1963.
(b) At the trial on the petition it shall be competent to introduce evidence of the commission
by the respondent of any number of crimes together with whatever punishments, if any,
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were imposed. The petitioner may present expert testimony from both the Illinois
Department of Corrections evaluator and the Department of Human Services
psychologist.
(c) The person who is the subject of the petition, the person's attorney, the Attorney General
or the State's Attorney may request that a trial under this Section be by a jury. A request
for a jury trial under this subsection shall be made within 10 days after the probable cause
hearing under Section 30 of this Act. If no request is made, the trial shall be by the court.
The person, the person's attorney or the Attorney General or State's Attorney, whichever
is applicable, may withdraw his or her request for a jury trial.
(d)
(1) At a trial on a petition under this Act, the petitioner has the burden of proving the
allegations in the petition beyond a reasonable doubt.
(2) If the State alleges that the sexually violent offense or act that forms the basis for the
petition was an act that was sexually motivated as provided in paragraph (e)(2) of
Section 5 of this Act, the State is required to prove beyond a reasonable doubt that the
alleged sexually violent act was sexually motivated.
(e) Evidence that the person who is the subject of a petition under Section 15 of this Act was
convicted for or committed sexually violent offenses before committing the offense or act
on which the petition is based is not sufficient to establish beyond a reasonable doubt that
the person has a mental disorder.
(f) If the court or jury determines that the person who is the subject of a petition under
Section 15 is a sexually violent person, the court shall enter a judgment on that finding
and shall commit the person as provided under Section 40 of this Act. If the court or jury
is not satisfied beyond a reasonable doubt that the person is a sexually violent person, the
court shall dismiss the petition and direct that the person be released unless he or she is
under some other lawful restriction.
(g) A judgment entered under subsection (f) of this Section on the finding that the person
who is the subject of a petition under Section 15 is a sexually violent person is
interlocutory to a commitment order under Section 40 and is reviewable on appeal.
Sec. 40. Commitment.
(a) If a court or jury determines that the person who is the subject of a petition under Section
15 of this Act is a sexually violent person, the court shall order the person to be
committed to the custody of the Department for control, care and treatment until such
time as the person is no longer a sexually violent person.
(b)
(1) The court shall enter an initial commitment order under this Section pursuant to a
hearing held as soon as practicable after the judgment is entered that the person who
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is the subject of a petition under Section 15 is a sexually violent person. If the court
lacks sufficient information to make the determination required by paragraph (b)(2)
of this Section immediately after trial, it may adjourn the hearing and order the
Department to conduct a predisposition investigation or a supplementary mental
examination, or both, to assist the court in framing the commitment order. If the
Department's examining evaluator previously rendered an opinion that the person
who is the subject of a petition under Section 15 does not meet the criteria to be found
a sexually violent person, then another evaluator shall conduct the predisposition
investigation and/or supplementary mental examination. A supplementary mental
examination under this Section shall be conducted in accordance with Section 3-804
of the Mental Health and Developmental Disabilities Code. The State has the right to
have the person evaluated by experts chosen by the State.
(2) An order for commitment under this Section shall specify either institutional care in a
secure facility, as provided under Section 50 of this Act, or conditional release. In
determining whether commitment shall be for institutional care in a secure facility or
for conditional release, the court shall consider the nature and circumstances of the
behavior that was the basis of the allegation in the petition under paragraph (b)(1) of
Section 15, the person's mental history and present mental condition, and what
arrangements are available to ensure that the person has access to and will participate
in necessary treatment. All treatment, whether in institutional care, in a secure facility,
or while on conditional release, shall be conducted in conformance with the standards
developed under the Sex Offender Management Board Act and conducted by a
treatment provider approved by the Board. The Department shall arrange for control,
care and treatment of the person in the least restrictive manner consistent with the
requirements of the person and in accordance with the court's commitment order.
(3) If the court finds that the person is appropriate for conditional release, the court shall
notify the Department. The Department shall prepare a plan that identifies the
treatment and services, if any, that the person will receive in the community. The plan
shall address the person's need, if any, for supervision, counseling, medication,
community support services, residential services, vocational services, and alcohol or
other drug abuse treatment. The Department may contract with a county health
department, with another public agency or with a private agency to provide the
treatment and services identified in the plan. The plan shall specify who will be
responsible for providing the treatment and services identified in the plan. The plan
shall be presented to the court for its approval within 60 days after the court finding
that the person is appropriate for conditional release, unless the Department and the
person to be released request additional time to develop the plan. The conditional
release program operated under this Section is not subject to the provisions of the
Mental Health and Developmental Disabilities Confidentiality Act.
(4) An order for conditional release places the person in the custody and control of the
Department. A person on conditional release is subject to the conditions set by the
court and to the rules of the Department. Before a person is placed on conditional
release by the court under this Section, the court shall so notify the municipal police
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department and county sheriff for the municipality and county in which the person
will be residing. The notification requirement under this Section does not apply if a
municipal police department or county sheriff submits to the court a written statement
waiving the right to be notified. Notwithstanding any other provision in the Act, the
person being supervised on conditional release shall not reside at the same street
address as another sex offender being supervised on conditional release under this Act,
mandatory supervised release, parole, probation, or any other manner of supervision.
If the Department alleges that a released person has violated any condition or rule, or
that the safety of others requires that conditional release be revoked, he or she may be
taken into custody under the rules of the Department.
At any time during which the person is on conditional release, if the Department
determines that the person has violated any condition or rule, or that the safety of
others requires that conditional release be revoked, the Department may request the
Attorney General or State's Attorney to request the court to issue an emergency ex
parte order directing any law enforcement officer to take the person into custody and
transport the person to the county jail. The Department may request, or the Attorney
General or State's Attorney may request independently of the Department, that a
petition to revoke conditional release be filed. When a petition is filed, the court may
order the Department to issue a notice to the person to be present at the Department or
other agency designated by the court, order a summons to the person to be present, or
order a body attachment for all law enforcement officers to take the person into
custody and transport him or her to the county jail, hospital, or treatment facility. The
Department shall submit a statement showing probable cause of the detention and a
petition to revoke the order for conditional release to the committing court within 48
hours after the detention. The court shall hear the petition within 30 days, unless the
hearing or time deadline is waived by the detained person. Pending the revocation
hearing, the Department may detain the person in a jail, in a hospital or treatment
facility. The State has the burden of proving by clear and convincing evidence that
any rule or condition of release has been violated, or that the safety of others requires
that the conditional release be revoked. If the court determines after hearing that any
rule or condition of release has been violated, or that the safety of others requires that
conditional release be revoked, it may revoke the order for conditional release and
order that the released person be placed in an appropriate institution until the person
is discharged from the commitment under Section 65 of this Act or until again placed
on conditional release under Section 60 of this Act.
(5) An order for conditional release places the person in the custody, care, and control of
the Department. The court shall order the person be subject to the following rules of
conditional release, in addition to any other conditions ordered, and the person shall
be given a certificate setting forth the conditions of conditional release. These
conditions shall be that the person:
(A)

not violate any criminal statute of any jurisdiction;
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(B)

report to or appear in person before such person or agency as directed by the
court and the Department;

(C)

refrain from possession of a firearm or other dangerous weapon;

(D)

not leave the State without the consent of the court or, in circumstances in
which the reason for the absence is of such an emergency nature, that prior
consent by the court is not possible without the prior notification and
approval of the Department;

(E)

at the direction of the Department, notify third parties of the risks that may be
occasioned by his or her criminal record or sexual offending history or
characteristics, and permit the supervising officer or agent to make the
notification requirement;

(F)

attend and fully participate in assessment, treatment, and behavior
monitoring including, but not limited to, medical, psychological or
psychiatric treatment specific to sexual offending, drug addiction, or
alcoholism, to the extent appropriate to the person based upon the
recommendation and findings made in the Department evaluation or based
upon any subsequent recommendations by the Department;

(G)

waive confidentiality allowing the court and Department access to
assessment or treatment results or both;

(H)

work regularly at a Department approved occupation or pursue a course of
study or vocational training and notify the Department within 72 hours of any
change in employment, study, or training;

(I)

not be employed or participate in any volunteer activity that involves contact
with children, except under circumstances approved in advance and in
writing by the Department officer;

(J)

submit to the search of his or her person, residence, vehicle, or any personal
or real property under his or her control at any time by the Department;

(K)

financially support his or her dependents and provide the Department access
to any requested financial information;

(L)

serve a term of home confinement, the conditions of which shall be that the
person:
i.

remain within the interior premises of the place designated for his or her
confinement during the hours designated by the Department;
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ii.

iii.

admit any person or agent designated by the Department into the
offender's place of confinement at any time for purposes of verifying the
person's compliance with the condition of his or her confinement;
if deemed necessary by the Department, be placed on an electronic
monitoring device;

(M)

comply with the terms and conditions of an order of protection issued by the
court pursuant to the Illinois Domestic Violence Act of 1986. A copy of the
order of protection shall be transmitted to the Department by the clerk of the
court;

(N)

refrain from entering into a designated geographic area except upon terms the
Department finds appropriate. The terms may include consideration of the
purpose of the entry, the time of day, others accompanying the person, and
advance approval by the Department;

(O)

refrain from having any contact, including written or oral communications,
directly or indirectly, with certain specified persons including, but not limited
to, the victim or the victim's family, and report any incidental contact with the
victim or the victim's family to the Department within 72 hours; refrain from
entering onto the premises of, traveling past, or loitering near the victim's
residence, place of employment, or other places frequented by the victim;

(P)

refrain from having any contact, including written or oral communications,
directly or indirectly, with particular types of persons, including but not
limited to members of street gangs, drug users, drug dealers, or prostitutes;

(Q)

refrain from all contact, direct or indirect, personally, by telephone, letter, or
through another person, with minor children without prior identification and
approval of the Department;

(R)

refrain from having in his or her body the presence of alcohol or any illicit
drug prohibited by the Cannabis Control Act, the Illinois Controlled
Substances Act, or the Methamphetamine Control and Community Protection
Act, unless prescribed by a physician, and submit samples of his or her breath,
saliva, blood, or urine for tests to determine the presence of alcohol or any
illicit drug;

(S)

not establish a dating, intimate, or sexual relationship with a person without
prior written notification to the Department;

(T)

neither possess or have under his or her control any material that is
pornographic, sexually oriented, or sexually stimulating, or that depicts or
alludes to sexual activity or depicts minors under the age of 18, including but
not limited to visual, auditory, telephonic, electronic media, or any matter
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obtained through access to any computer or material linked to computer
access use;
(U)

not patronize any business providing sexually stimulating or sexually oriented
entertainment nor utilize "900" or adult telephone numbers or any other sexrelated telephone numbers;

(V)

not reside near, visit, or be in or about parks, schools, day care centers,
swimming pools, beaches, theaters, or any other places where minor children
congregate without advance approval of the Department and report any
incidental contact with minor children to the Department within 72 hours;

(W)

not establish any living arrangement or residence without prior approval of the
Department;

(X)

not publish any materials or print any advertisements without providing a
copy of the proposed publications to the Department officer and obtaining
permission prior to publication;

(Y)

not leave the county except with prior permission of the Department and
provide the Department officer or agent with written travel routes to and from
work and any other designated destinations;

(Z)

not possess or have under his or her control certain specified items of
contraband related to the incidence of sexually offending items including
video or still camera items or children's toys;

(AA) provide a written daily log of activities as directed by the Department;
(BB)

comply with all other special conditions that the Department may impose that
restrict the person from high-risk situations and limit access or potential
victims.

(6) A person placed on conditional release and who during the term undergoes mandatory
drug or alcohol testing or is assigned to be placed on an approved electronic
monitoring device may be ordered to pay all costs incidental to the mandatory drug or
alcohol testing and all costs incidental to the approved electronic monitoring in
accordance with the person's ability to pay those costs. The Department may establish
reasonable fees for the cost of maintenance, testing, and incidental expenses related to
the mandatory drug or alcohol testing and all costs incidental to approved electronic
monitoring.
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Sec. 45. Deoxyribonucleic acid analysis requirements.
(a)
(1) If a person is found to be a sexually violent person under this Act, the court shall
require the person to provide a biological specimen for deoxyribonucleic acid
analysis in accordance with Section 5-4-3 of the Unified Code of Corrections.
(2) The results from deoxyribonucleic acid analysis of a specimen under paragraph (a)(1)
of this Section may be used only as authorized by Section 5-4-3 of the Unified Code
of Corrections.
(b) The rules adopted by the Illinois Department of State Police under Section 5-4-3 of the
Unified Code of Corrections are the procedures that must be followed for persons to
provide specimens under paragraph (a)(1) of this Section.

Sec. 50. Secure facility for sexually violent persons.
(a) The Department shall place a person committed to a secure facility under paragraph
(b)(2) of Section 40 of this Act at a facility provided by the Department of Corrections
under subsection (b) of this Section.
(b) The Department may enter into an agreement with the Department of Corrections for the
provision of a secure facility for persons committed under paragraph (b)(2) of Section 40
of this Act to a facility. The Department shall operate the facility provided by the
Department of Corrections under this subsection and shall provide by rule for the nature
of the facility, the level of care to be provided in the facility, and the custody and
discipline of persons placed in the facility. The facility operated under this Section shall
not be subject to the provisions of the Mental Health and Developmental Disabilities
Code.
(c) For the purposes of Section 3-6-4 of the Unified Code of Corrections, a person held in
detention in a secure facility or committed as a sexually violent person and held in a
secure facility shall be considered a "committed person", as that term is used in Section
3-6-4 of the Unified Code of Corrections.
Sec. 55. Periodic reexamination; report.
(a) If a person has been committed under Section 40 of this Act and has not been discharged
under Section 65 of this Act, the Department shall submit a written report to the court on
his or her mental condition within 6 months after an initial commitment under Section 40
and then at least once every 12 months thereafter for the purpose of determining whether
the person has made sufficient progress to be conditionally released or discharged. At the
time of a reexamination under this Section, the person who has been committed may
retain or, if he or she is indigent and so requests, the court may appoint a qualified expert
or a professional person to examine him or her.
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(b) Any examiner conducting an examination under this Section shall prepare a written report
of the examination no later than 30 days after the date of the examination. The examiner
shall place a copy of the report in the person's health care records and shall provide a
copy of the report to the court that committed the person under Section 40. The
examination shall be conducted in conformance with the standards developed under the
Sex Offender Management Board Act and by an evaluator approved by the Board.
(c) Notwithstanding subsection (a) of this Section, the court that committed a person under
Section 40 may order a reexamination of the person at any time during the period in
which the person is subject to the commitment order. Any examiner conducting an
examination under this Section shall prepare a written report of the examination no later
than 30 days after the date of the examination.
(d) Petitions for discharge after reexamination must follow the procedure outlined in Section
65 of this Act.
Sec. 60. Petition for conditional release.
(a) Any person who is committed for institutional care in a secure facility or other facility
under Section 40 of this Act may petition the committing court to modify its order by
authorizing conditional release if at least 6 months have elapsed since the initial
commitment order was entered, an order continuing commitment was entered pursuant to
Section 65, the most recent release petition was denied or the most recent order for
conditional release was revoked. The director of the facility at which the person is placed
may file a petition under this Section on the person's behalf at any time. If the evaluator
on behalf of the Department recommends that the committed person is appropriate for
conditional release, then the director or designee shall, within 30 days of receipt of the
evaluator's report, file with the committing court notice of his or her intention whether or
not to petition for conditional release on the committed person's behalf.
(b) If the person files a timely petition without counsel, the court shall serve a copy of the
petition on the Attorney General or State's Attorney, whichever is applicable and, subject
to paragraph (c)(1) of Section 25 of this Act, appoint counsel. If the person petitions
through counsel, his or her attorney shall serve the Attorney General or State's Attorney,
whichever is applicable.
(c) Within 20 days after receipt of the petition, upon the request of the committed person or
on the court's own motion, the court may appoint an examiner having the specialized
knowledge determined by the court to be appropriate, who shall examine the mental
condition of the person and furnish a written report of the examination to the court within
30 days after appointment. The examiners shall have reasonable access to the person for
purposes of examination and to the person's past and present treatment records and
patient health care records. If any such examiner believes that the person is appropriate
for conditional release, the examiner shall report on the type of treatment and services
that the person may need while in the community on conditional release. The State has
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the right to have the person evaluated by experts chosen by the State. Any examination or
evaluation conducted under this Section shall be in conformance with the standards
developed under the Sex Offender Management Board Act and conducted by an
evaluator approved by the Board. The court shall set a probable cause hearing as soon as
practical after the examiners' reports are filed. The probable cause hearing shall consist of
a review of the examining evaluators' reports and arguments on behalf of the parties. If
the court determines at the probable cause hearing that cause exists to believe that it is not
substantially probable that the person will engage in acts of sexual violence if on release
or conditional release, the court shall set a hearing on the issue.
(d) The court, without a jury, shall hear the petition as soon as practical after the reports of all
examiners are filed with the court. The court shall grant the petition unless the State
proves by clear and convincing evidence that the person has not made sufficient progress
to be conditionally released. In making a decision under this subsection, the court must
consider the nature and circumstances of the behavior that was the basis of the allegation
in the petition under paragraph (b)(1) of Section 15 of this Act, the person's mental
history and present mental condition, and what arrangements are available to ensure that
the person has access to and will participate in necessary treatment.
(e) Before the court may enter an order directing conditional release to a less restrictive
alternative it must find the following: (1) the person will be treated by a Department
approved treatment provider, (2) the treatment provider has presented a specific course of
treatment and has agreed to assume responsibility for the treatment and will report
progress to the Department on a regular basis, and will report violations immediately to
the Department, consistent with treatment and supervision needs of the respondent, (3)
housing exists that is sufficiently secure to protect the community, and the person or
agency providing housing to the conditionally released person has agreed in writing to
accept the person, to provide the level of security required by the court, and immediately
to report to the Department if the person leaves the housing to which he or she has been
assigned without authorization, (4) the person is willing to or has agreed to comply with
the treatment provider, the Department, and the court, and (5) the person has agreed or is
willing to agree to comply with the behavioral monitoring requirements imposed by the
court and the Department.
(f) If the court finds that the person is appropriate for conditional release, the court shall
notify the Department. The Department shall prepare a plan that identifies the treatment
and services, if any, that the person will receive in the community. The plan shall address
the person's need, if any, for supervision, counseling, medication, community support
services, residential services, vocational services, and alcohol or other drug abuse
treatment. The Department may contract with a county health department, with another
public agency or with a private agency to provide the treatment and services identified in
the plan. The plan shall specify who will be responsible for providing the treatment and
services identified in the plan. The plan shall be presented to the court for its approval
within 60 days after the court finding that the person is appropriate for conditional release,
unless the Department and the person to be released request additional time to develop
the plan.
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(g) The provisions of paragraphs (b)(4), (b)(5), and (b)(6) of Section 40 of this Act apply to
an order for conditional release issued under this Section.
Sec. 65. Petition for discharge; procedure.
(a)
(1) If the Secretary determines at any time that a person committed under this Act is no
longer a sexually violent person, the Secretary shall authorize the person to petition
the committing court for discharge. If the evaluator on behalf of the Department
recommends that the committed person is no longer a sexually violent person, then
the Secretary or designee shall, within 30 days of receipt of the evaluator's report, file
with the committing court notice of his or her determination whether or not to
authorize the committed person to petition the committing court for discharge. The
person shall file the petition with the court and serve a copy upon the Attorney
General or the State's Attorney's office that filed the petition under subsection (a) of
Section 15 of this Act, whichever is applicable. The court, upon receipt of the petition
for discharge, shall order a hearing to be held as soon as practical after the date of
receipt of the petition.
(2) At a hearing under this subsection, the Attorney General or State's Attorney,
whichever filed the original petition, shall represent the State and shall have the right
to have the petitioner examined by an expert or professional person of his or her
choice. The examination shall be conducted in conformance with the standards
developed under the Sex Offender Management Board Act and by an evaluator
approved by the Board. The committed person or the State may elect to have the
hearing before a jury. The State has the burden of proving by clear and convincing
evidence that the petitioner is still a sexually violent person.
(3) If the court or jury is satisfied that the State has not met its burden of proof under
paragraph (a)(2) of this Section, the petitioner shall be discharged from the custody or
supervision of the Department. If the court is satisfied that the State has met its
burden of proof under paragraph (a)(2), the court may proceed under Section 40 of
this Act to determine whether to modify the petitioner's existing commitment order.
(b)
(1) A person may petition the committing court for discharge from custody or
supervision without the Secretary's approval. At the time of an examination under
subsection (a) of Section 55 of this Act, the Secretary shall provide the committed
person with a written notice of the person's right to petition the court for discharge
over the Secretary's objection. The notice shall contain a waiver of rights. The
Secretary shall forward the notice and waiver form to the court with the report of the
Department's examination under Section 55 of this Act. If the person does not
affirmatively waive the right to petition, the court shall set a probable cause hearing
to determine whether facts exist that warrant a hearing on whether the person is still a
sexually violent person. If a person does not file a petition for discharge, yet fails to
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waive the right to petition under this Section, then the probable cause hearing consists
only of a review of the reexamination reports and arguments on behalf of the parties.
The committed person has a right to have an attorney represent him or her at the
probable cause hearing, but the person is not entitled to be present at the probable
cause hearing. The probable cause hearing under this Section must be held as soon as
practical after the filing of the reexamination report under Section 55 of this Act.
(2) If the court determines at the probable cause hearing under paragraph (b)(1) of this
Section that probable cause exists to believe that the committed person is no longer a
sexually violent person, then the court shall set a hearing on the issue. At a hearing
under this Section, the committed person is entitled to be present and to the benefit of
the protections afforded to the person under Section 25 of this Act. The committed
person or the State may elect to have a hearing under this Section before a jury. A
verdict of a jury under this Section is not valid unless it is unanimous. The Attorney
General or State's Attorney, whichever filed the original petition, shall represent the
State at a hearing under this Section. The State has the right to have the committed
person evaluated by experts chosen by the State. The examination shall be conducted
in conformance with the standards developed under the Sex Offender Management
Board Act and by an evaluator approved by the Board. At the hearing, the State has
the burden of proving by clear and convincing evidence that the committed person is
still a sexually violent person.
(3) If the court or jury is satisfied that the State has not met its burden of proof under
paragraph (b)(2) of this Section, the person shall be discharged from the custody or
supervision of the Department. If the court or jury is satisfied that the State has met
its burden of proof under paragraph (b)(2) of this Section, the court may proceed
under Section 40 of this Act to determine whether to modify the person's existing
commitment order.
Sec. 70. Additional discharge petitions.
In addition to the procedures under Section 65 of this Act, a committed person may petition
the committing court for discharge at any time, and the court must set the matter for a
probable cause hearing; however, if a person has previously filed a petition for discharge
without the Secretary's approval and the court determined, either upon review of the petition
or following a hearing, that the person's petition was frivolous or that the person was still a
sexually violent person, then the court shall deny any subsequent petition under this Section
without a hearing unless the petition contains facts upon which a court could find that the
condition of the person had so changed that a hearing was warranted. If the court finds that a
hearing is warranted, the court shall set a probable cause hearing and continue proceedings
under paragraph (b)(2) of Section 65, if appropriate. If the person has not previously filed a
petition for discharge without the Secretary's approval, the court shall set a probable cause
hearing and continue proceedings under paragraph (b)(2) of Section 65, if appropriate.
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Sec. 75. Notice concerning conditional release, discharge, escape, death, or courtordered change in the custody status of a detainee or civilly committed sexually violent
person.
(a) As used in this Section, the term:
(1) "Act of sexual violence" means an act or attempted act that is a basis for an allegation
made in a petition under paragraph (b)(1) of Section 15 of this Act.
(2) "Member of the family" means spouse, child, sibling, parent, or legal guardian.
(3) "Victim" means a person against whom an act of sexual violence has been committed.
(b) If the court places a civilly committed sexually violent person on conditional release
under Section 40 or 60 of this Act or discharges a person under Section 65, or if a
detainee or civilly committed sexually violent person escapes, dies, or is subject to any
court-ordered change in custody status of the detainee or sexually violent person, the
Department shall make a reasonable attempt, if he or she can be found, to notify all of the
following who have requested notification under this Act or under the Rights of Crime
Victims and Witnesses Act:
(1) Whichever of the following persons is appropriate in accordance with the provisions
of subsection (a)(3):
(A)

The victim of the act of sexual violence.

(B)

An adult member of the victim's family, if the victim died as a result of the act
of sexual violence.

(C)

The victim's parent or legal guardian, if the victim is younger than 18 years
old.

(2) The Department of Corrections or the Department of Juvenile Justice.
(c) The notice under subsection (b) of this Section shall inform the Department of
Corrections or the Department of Juvenile Justice and the person notified under
paragraph (b)(1) of this Section of the name of the person committed under this Act and
the date the person is placed on conditional release, discharged, or if a detainee or civilly
committed sexually violent person escapes, dies, or is subject to any court-ordered
change in the custody status of the detainee or sexually violent person. The Department
shall send the notice, postmarked at least 60 days before the date the person committed
under this Act is placed on conditional release, discharged, or if a detainee or civilly
committed sexually violent person escapes, dies, or is subject to any court-ordered
change in the custody status of the detainee or sexually violent person, unless unusual
circumstances do not permit advance written notification, to the Department of
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Corrections or the Department of Juvenile Justice and the last-known address of the
person notified under paragraph (b)(1) of this Section.
(d) The Department shall design and prepare cards for persons specified in paragraph (b)(1)
of this Section to send to the Department. The cards shall have space for these persons to
provide their names and addresses, the name of the person committed under this Act and
any other information the Department determines is necessary. The Department shall
provide the cards, without charge, to the Attorney General and State's Attorneys. The
Attorney General and State's Attorneys shall provide the cards, without charge, to
persons specified in paragraph (b)(1) of this Section. These persons may send completed
cards to the Department. All records or portions of records of the Department that relate
to mailing addresses of these persons are not subject to inspection or copying under
Section 3 of the Freedom of Information Act.
Sec. 80. Applicability.
This Act applies to a sexually violent person regardless of whether the person engaged in acts
of sexual violence before, on, or after the effective date of this Act.
Sec. 90. Committed persons ability to pay for services.
Each person committed or detained under this Act who receives services provided directly or
funded by the Department and the estate of that person is liable for the payment of sums
representing charges for services to the person at a rate to be determined by the Department.
Services charges against that person take effect on the date of admission or the effective date
of this Section. The Department in its rules may establish a maximum rate for the cost of
services. In the case of any person who has received residential services from the Department,
whether directly from the Department or through a public or private agency or entity funded
by the Department, the liability shall be the same regardless of the source of services. When
the person is placed in a facility outside the Department, the facility shall collect
reimbursement from the person. The Department may supplement the contribution of the
person to private facilities after all other sources of income have been utilized; however the
supplement shall not exceed the allowable rate under Title XVIII or Title XIX of the Federal
Social Security Act for those persons eligible for those respective programs. The Department
may pay the actual costs of services or maintenance in the facility and may collect
reimbursement for the entire amount paid from the person or an amount not to exceed the
maximum. Lesser or greater amounts may be accepted by the Department when conditions
warrant that action or when offered by persons not liable under this Act. Nothing in this
Section shall preclude the Department from applying federal benefits that are specifically
provided for the care and treatment of a disabled person toward the cost of care provided by a
State facility or private agency. The Department may investigate the financial condition of
each person committed under this Act, may make determinations of the ability of each such
person to pay sums representing services charges, and for those purposes may set a standard
as a basis of judgment of ability to pay. The Department shall by rule make provisions for
unusual and exceptional circumstances in the application of that standard. The Department
may issue to any person liable under this Act a statement of amount due as treatment charges
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requiring him or her to pay monthly, quarterly, or otherwise as may be arranged, an amount
not exceeding that required under this Act, plus fees to which the Department may be entitled
under this Act.
(a) Whenever an individual is covered, in part or in whole, under any type of insurance
arrangement, private or public, for services provided by the Department, the proceeds
from the insurance shall be considered as part of the individual's ability to pay
notwithstanding that the insurance contract was entered into by a person other than the
individual or that the premiums for the insurance were paid for by a person other than the
individual. Remittances from intermediary agencies under Title XVIII of the Federal
Social Security Act for services to committed persons shall be deposited with the State
Treasurer and placed in the Mental Health Fund. Payments received from the Department
of Healthcare and Family Services under Title XIX of the Federal Social Security Act for
services to those persons shall be deposited with the State Treasurer and shall be placed
in the General Revenue Fund.
(b) Any person who has been issued a Notice of Determination of sums due as services
charges may petition the Department for a review of that determination. The petition
must be in writing and filed with the Department within 90 days from the date of the
Notice of Determination. The Department shall provide for a hearing to be held on the
charges for the period covered by the petition. The Department may after the hearing,
cancel, modify, or increase the former determination to an amount not to exceed the
maximum provided for the person by this Act. The Department at its expense shall take
testimony and preserve a record of all proceedings at the hearing upon any petition for a
release from or modification of the determination. The petition and other documents in
the nature of pleadings and motions filed in the case, a transcript of testimony, findings of
the Department, and orders of the Secretary constitute the record. The Secretary shall
furnish a transcript of the record to any person upon payment of 75¢ per page for each
original transcript and 25¢ per page for each copy of the transcript. Any person aggrieved
by the decision of the Department upon a hearing may, within 30 days thereafter, file a
petition with the Department for review of the decision by the Board of Reimbursement
Appeals established in the Mental Health and Developmental Disabilities Code. The
Board of Reimbursement Appeals may approve action taken by the Department or may
remand the case to the Secretary with recommendation for redetermination of charges.
(c) Upon receiving a petition for review under subsection (b) of this Section, the Department
shall thereupon notify the Board of Reimbursement Appeals which shall render its
decision thereon within 30 days after the petition is filed and certify such decision to the
Department. Concurrence of a majority of the Board is necessary in any such decision.
Upon request of the Department, the State's Attorney of the county in which a client who
is liable under this Act for payment of sums representing services charges resides, shall
institute appropriate legal action against any such client, or within the time provided by
law shall file a claim against the estate of the client who fails or refuses to pay those
charges. The court shall order the payment of sums due for services charges for such
period or periods of time as the circumstances require. The order may be entered against
any defendant and may be based upon the proportionate ability of each defendant to
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contribute to the payment of sums representing services charges including the actual
charges for services in facilities outside the Department where the Department has paid
those charges. Orders for the payment of money may be enforced by attachment as for
contempt against the persons of the defendants and, in addition, as other judgments for
the payment of money, and costs may be adjudged against the defendants and
apportioned among them.
(d) The money collected shall be deposited into the Mental Health Fund.
Sec. 99. Effective date.
This Act takes effect January 1, 1998.
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TEXT OF STATUTES
229A.1 Legislative findings.
The general assembly finds that a small but extremely dangerous group of sexually violent
predators exists which is made up of persons who do not have a mental disease or defect that
renders them appropriate for involuntary treatment pursuant to the treatment provisions for
mentally ill persons under chapter 229, since that chapter is intended to provide short-term
treatment to persons with serious mental disorders and then return them to the community.
In contrast to persons appropriate for civil commitment under chapter 229, sexually violent
predators generally have antisocial personality features that are unamenable to existing
mental illness treatment modalities and that render them likely to engage in sexually violent
behavior. The general assembly finds that sexually violent predators' likelihood of engaging
in repeat acts of predatory sexual violence is high and that the existing involuntary
commitment procedure under chapter 229 is inadequate to address the risk these sexually
violent predators pose to society.
The general assembly further finds that the prognosis for rehabilitating sexually violent
predators in a prison setting is poor, because the treatment needs of this population are very
long-term, and the treatment modalities for this population are very different from the
traditional treatment modalities available in a prison setting or for persons appropriate for
commitment under chapter 229. Therefore, the general assembly finds that a civil
commitment procedure for the long-term care and treatment of the sexually violent predator
is necessary. The procedures regarding sexually violent predators should reflect legitimate
public safety concerns, while providing treatment services designed to benefit sexually
violent predators who are civilly committed. The procedures should also reflect the need to
protect the public, to respect the needs of the victims of sexually violent offenses, and to
encourage full, meaningful participation of sexually violent predators in treatment programs.
229A.2 Definitions.
As used in this chapter:
1. "Agency with jurisdiction" means an agency which has custody of or releases a person
serving a sentence or term of confinement or is otherwise in confinement based upon a
lawful order or authority, and includes but is not limited to the department of corrections,
the department of human services, a judicial district department of correctional services,
and the Iowa board of parole.
2. "Appropriate secure facility" means a state facility that is designed to confine but not
necessarily to treat a sexually violent predator.
3. "Discharge" means an unconditional discharge from the sexually violent predator
program. A person released from a secure facility into a transitional release program or
released with or without supervision is not considered to be discharged.
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4. "Likely to engage in predatory acts of sexual violence" means that the person more likely
than not will engage in acts of a sexually violent nature. If a person is not confined at the
time that a petition is filed, a person is "likely to engage in predatory acts of sexual
violence" only if the person commits a recent overt act.
5. "Mental abnormality" means a congenital or acquired condition affecting the emotional
or volitional capacity of a person and predisposing that person to commit sexually violent
offenses to a degree which would constitute a menace to the health and safety of others.
6. "Predatory" means acts directed toward a person with whom a relationship has been
established or promoted for the primary purpose of victimization.
7. "Recent overt act" means any act that has either caused harm of a sexually violent nature
or creates a reasonable apprehension of such harm.
8. "Safekeeper" means a person who is confined in an appropriate secure facility pursuant to
this chapter but who is not subject to an order of commitment pursuant to this chapter.
9. "Sexually motivated" means that one of the purposes for commission of a crime is the
purpose of sexual gratification of the perpetrator of the crime.
10. "Sexually violent offense" means:
a. A violation of any provision of chapter 709.
b. A violation of any of the following if the offense involves sexual abuse, attempted
sexual abuse, or intent to commit sexual abuse:
(1)

Murder as defined in section 707.1.

(2)

Kidnapping as defined in section 710.1.

(3)

Burglary as defined in section 713.1.

(4)

Child endangerment under section 726.6, subsection 1, paragraph "e".

c. Sexual exploitation of a minor in violation of section 728.12, subsection 1.
d. Pandering involving a minor in violation of section 725.3, subsection 2.
e. An offense involving an attempt or conspiracy to commit any offense referred to in
this subsection.
f. An offense under prior law of this state or an offense committed in another
jurisdiction which would constitute an equivalent offense under paragraphs "a"
through "e".

IOWA - 4

SOCC Statutes - 091

Sex Offender Civil Commitment Statutes - IOWA

g. Any act which, either at the time of sentencing for the offense or subsequently during
civil commitment proceedings pursuant to this chapter, has been determined beyond a
reasonable doubt to have been sexually motivated.
11. "Sexually violent predator" means a person who has been convicted of or charged with a
sexually violent offense and who suffers from a mental abnormality which makes the
person likely to engage in predatory acts constituting sexually violent offenses, if not
confined in a secure facility.
12. "Transitional release" means a conditional release from a secure facility operated by the
department of human services with the conditions of such release set by the court or the
department of human services.
229A.3 Notice of discharge of sexually violent predator — immunity from liability —
multidisciplinary team — prosecutor's review committee — assessment of person.
1. When it appears that a person who is confined may meet the definition of a sexually
violent predator, the agency with jurisdiction shall give written notice to the attorney
general and the multidisciplinary team established in subsection 4, no later than ninety
days prior to any of the following events:
a. The anticipated discharge of a person who has been convicted of a sexually violent
offense from total confinement, except that in the case of a person who is returned to
prison for no more than ninety days as a result of revocation of parole, written notice
shall be given as soon as practicable following the person's readmission to prison.
b. The discharge of a person who has been charged with a sexually violent offense and
who has been determined to be incompetent to stand trial pursuant to chapter 812.
c. The discharge of a person who has been found not guilty by reason of insanity of a
sexually violent offense.
2. If notice is given under subsection 1, the agency with jurisdiction shall inform the
attorney general and the multidisciplinary team established in subsection 4, of both of the
following:
a.

The person's name, identifying factors, anticipated future residence, and offense
history.

b.

Documentation of any institutional evaluation and any treatment received.

3. The agency with jurisdiction, its employees, officials, members of the multidisciplinary
team established in subsection 4, members of the prosecutor's review committee
appointed as provided in subsection 5, and individuals contracting, appointed, or
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volunteering to perform services under this section shall be immune from liability for any
good-faith conduct under this section.
4. The director of the department of corrections shall establish a multidisciplinary team
which may include individuals from other state agencies to review available records of
each person referred to such team pursuant to subsection 1. The team, within thirty days
of receiving notice, shall assess whether or not the person meets the definition of a
sexually violent predator. The team shall notify the attorney general of its assessment.
5. The attorney general shall appoint a prosecutor's review committee to review the records
of each person referred to the attorney general pursuant to subsection 1. The prosecutor's
review committee shall assist the attorney general in the determination of whether or not
the person meets the definition of a sexually violent predator. The assessment of the
multidisciplinary team shall be made available to the attorney general and the
prosecutor's review committee.
229A.4 Petition, time, contents.
1. If it appears that a person presently confined may be a sexually violent predator and the
prosecutor's review committee has determined that the person meets the definition of a
sexually violent predator, the attorney general may file a petition alleging that the person
is a sexually violent predator and stating sufficient facts to support such an allegation.
2. A prosecuting attorney of the county in which the person was convicted or charged, or
the attorney general if requested by the prosecuting attorney, may file a petition alleging
that a person is a sexually violent predator and stating sufficient facts to support such an
allegation, if it appears that a person who has committed a recent overt act meets any of
the following criteria:
a. The person was convicted of a sexually violent offense and has been discharged after
the completion of the sentence imposed for the offense.
b. The person was charged with, but was acquitted of, a sexually violent offense by
reason of insanity and has been released from confinement or any supervision.
c. The person was charged with, but was found to be incompetent to stand trial for, a
sexually violent offense and has been released from confinement or any supervision.
229A.5 Person taken into custody, determination of probable cause, hearing,
evaluation.
1. Upon filing of a petition under section 229A.4, the court shall make a preliminary
determination as to whether probable cause exists to believe that the person named in the
petition is a sexually violent predator. Upon a preliminary finding of probable cause, the
court shall direct that the person named in the petition be taken into custody and that the
person be served with a copy of the petition and any supporting documentation and notice
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of the procedures required by this chapter. If the person is in custody at the time of the
filing of the petition, the court shall determine whether a transfer of the person to an
appropriate secure facility is appropriate pending the outcome of the proceedings or
whether the custody order should be delayed until the date of release of the person.
2. Within seventy-two hours after being taken into custody or being transferred to an
appropriate secure facility, a hearing shall be held to determine whether probable cause
exists to believe the detained person is a sexually violent predator. The hearing may be
waived by the respondent. The hearing may be continued upon the request of either party
and a showing of good cause, or by the court on its own motion in the due administration
of justice, and if the respondent is not substantially prejudiced. At the probable cause
hearing, the detained person shall have the following rights:
a. To be provided with prior notice of date, time, and location of the probable cause
hearing.
b. To respond to the preliminary finding of probable cause.
c.

To appear in person at the hearing.

d. To be represented by counsel.
e.

To present evidence on the respondent's own behalf.

f. To cross-examine witnesses who testify against the respondent.
g. To view and copy all petitions and reports in the possession of the court.
3. At the hearing, the rules of evidence do not apply, and the state may rely solely upon the
petition filed under subsection 1, but the state may also supplement the petition with
additional documentary evidence or live testimony.
4. At the conclusion of the hearing, the court shall enter an order which does both of the
following:
a. Verifies the respondent's identity.
b. Determines whether probable cause exists to believe that the respondent is a sexually
violent predator.
5. If the court determines that probable cause does exist, the court shall direct that the
respondent be transferred to an appropriate secure facility for an evaluation as to whether
the respondent is a sexually violent predator. The evaluation shall be conducted by a
person deemed to be professionally qualified to conduct such an examination.
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229A.5A Powers of investigative personnel before a petition is filed.
1. The prosecuting attorney or attorney general is authorized upon the occurrence of a
recent overt act, or upon receiving written notice pursuant to section 229A.3, or before
the filing of a petition under this chapter, to subpoena and compel the attendance of
witnesses, examine the witnesses under oath, and require the production of documentary
evidence for inspection, reproduction, or copying. Except as otherwise provided by this
section, the prosecuting attorney or attorney general shall have the same powers and
limitations, subject to judicial oversight and enforcement, as provided by this chapter and
by the Iowa rules of civil procedure. Any person compelled to appear under a demand
for oral testimony under this section may be accompanied, represented, and advised by
counsel at the person's own expense.
2. The examination of all witnesses under this section shall be conducted by the prosecuting
attorney or attorney general before an officer authorized to administer oaths under section
63A.1. The testimony shall be taken by a certified shorthand reporter or by a sound
recording device and shall be transcribed or otherwise preserved in the same manner as
provided for the preservation of depositions under the Iowa rules of civil procedure. The
prosecuting attorney or attorney general may exclude from the examination all persons
except the witness, witness's counsel, the officer before whom the testimony is to be
taken, law enforcement officials, and a certified shorthand reporter. Prior to oral
examination, the person shall be advised by the prosecuting attorney or attorney general
of the person's right to refuse to answer any questions on the basis of the privilege against
self-incrimination. The examination shall be conducted in a manner consistent with the
rules dealing with the taking of depositions.
229A.5B Escape from custody — penalty.
1. A person who is detained pursuant to section 229A.5 or is subject to an order of civil
commitment under this chapter shall remain in custody unless released by court order or
discharged under section 229A.8 or 229A.10. A person who has been placed in a
transitional release program or who is under release with or without supervision is
considered to be in custody. A person in custody under this chapter shall not do any of
the following:
a. Leave or attempt to leave a facility without the accompaniment of authorized
personnel or leave or attempt to leave a facility without authorization.
b. Knowingly and voluntarily be absent from a place where the person is required to be
present.
c. Leave or attempt to leave the custody of personnel transporting or guarding the
person while the person is away from a facility.
2. A person who violates subsection 1 commits a simple misdemeanor or may be subject to
punishment for contempt.
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3. If a person commits a violation of subsection 1 and remains unconfined, the attorney
general or the chief law enforcement officer of the political subdivision where the
violation occurs may make a public announcement that the person is unconfined and may
provide relevant information about the person to the community. The attorney general
may also notify a victim or the family of a victim of the person that the person is
unconfined.
4. This section shall not be construed to prohibit the use of other lawful means for the return
of the person.
229A.5C Criminal offenses committed while detained or subject to an order of
commitment.
1. If a person who is detained pursuant to section 229A.5 or who is subject to an order of
civil commitment under this chapter commits a public offense, the civil commitment
proceedings or treatment process shall be suspended until the criminal proceedings,
including any term of confinement, are completed. The person shall also not be eligible
for bail pursuant to section 811.1.
2. Upon the filing of a complaint, indictment, or information, the person shall be transferred
to the county jail in the county where the public offense occurred until the criminal
proceedings have been completed. If the person is sentenced to a term of confinement in
a county jail, the person shall serve the sentence at the county jail. If the person is
sentenced to the custody of the director of the department of corrections, the person shall
serve the sentence at a correctional institution.
3. A person who is subject to an order of civil commitment under this chapter shall not be
released from jail or paroled or released to a facility or program located outside the
county jail or correctional institution other than to a secure facility operated by the
department of human services.
4. A person who committed a public offense while in a transitional release program or on
release with or without supervision may be returned to a secure facility operated by the
department of human services upon completion of any term of confinement that resulted
from the commission of the public offense.
5. If the civil commitment proceedings for a person are suspended due to the commission of
a public offense by the person, the ninety-day trial demand lapses. Upon completion of
any term of confinement that resulted from the commission of the public offense, a new
ninety-day trial demand automatically begins.
229A.5D Medical treatment.
A safekeeper is entitled to necessary medical treatment.
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229A.6 Counsel and experts, indigent persons.
1. A respondent to a petition alleging the person to be a sexually violent predator shall be
entitled to the assistance of counsel upon the filing of the petition under section 229A.4
and, if the respondent is indigent, the court shall appoint counsel to assist the respondent
at state expense.
2. If a respondent is subjected to an examination under this chapter, the respondent may
retain experts or professional persons to perform an independent examination on the
respondent's behalf. If the respondent wishes to be examined by a qualified expert or
professional person of the respondent's own choice, the examiner of the respondent's
choice shall be given reasonable access to the respondent for the purpose of the
examination, as well as access to all relevant medical and psychological records and
reports. If the respondent is indigent, the court, upon the respondent's request, shall
determine whether the services are necessary and the reasonable compensation for the
services. If the court determines that the services are necessary and the requested
compensation for the services is reasonable, the court shall assist the respondent in
obtaining an expert or professional person to perform an examination or participate in the
trial on the respondent's behalf. The court shall approve payment for such services upon
the filing of a certified claim for compensation supported by a written statement
specifying the time expended, services rendered, expenses incurred on behalf of the
respondent, and compensation received in the same case or for the same services from
any other source.
229A.6A Transport orders.
1. A person who has been detained prior to trial pursuant to section 229A.5 or who has been
civilly committed may be transported for the following purposes:
a. To trial and any other court proceedings if the court has authorized a transport order.
A transport order may only be requested by the court, the person's attorney, or the
attorney general. Transportation shall be provided by the sheriff of the county in
which the action has been brought, unless the court specifies otherwise or the parties
agree to a different transportation arrangement. If a transport order is not authorized,
the person may appear at any court proceedings other than trial by telephone or
electronic means.
b. To a medical facility for medical treatment, if necessary medical treatment is not
available at the facility where the person is confined. A transport order is not
required to transport the person for medical treatment. However, the person is not
entitled to choose the medical facility where treatment is to be obtained or the
medical personnel to provide the treatment. Transportation of a committed person
shall be provided by the sheriff of the county in which the person is confined if
requested by the department of human services.
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c. To a medical, psychological, or psychiatric evaluation. A person shall not be
transported to another facility for evaluation without a court order. When a
transportation order is requested under this paragraph, notice must be provided to the
opposing party, and the opposing party must be given a reasonable amount of time to
object to the issuance of such an order. The cost of the transportation shall be paid by
the party who requests the order.
d. To a facility for placement or treatment in a transitional release program or for release
with or without supervision. A transport order is not required under this paragraph.
2. This section shall not be construed to grant a person the right to personally appear at all
court proceedings under this chapter.
229A.7 Trial, determination, commitment procedure, chapter 28E agreements,
mistrials.
1. If the person charged with a sexually violent offense has been found incompetent to stand
trial and the person is about to be released pursuant to chapter 812, or if a petition has
been filed seeking the person's commitment under this chapter, the court shall first hear
evidence and determine whether the person did commit the act or acts charged. At the
hearing on this issue, the rules of evidence applicable in criminal cases shall apply, and
all constitutional rights available to defendants at criminal trials, other than the right not
to be tried while incompetent, shall apply. After hearing evidence on this issue, the court
shall make specific findings on whether the person did commit the act or acts charged,
the extent to which the person's incompetence affected the outcome of the hearing,
including its effect on the person's ability to consult with and assist counsel and to testify
on the person's own behalf, the extent to which the evidence could be reconstructed
without the assistance of the person, and the strength of the prosecution's case. If, after
the conclusion of the hearing on this issue, the court finds, beyond a reasonable doubt,
that the person did commit the act or acts charged, the court shall enter a final order,
appealable by the person, on that issue, and may proceed to consider whether the person
should be committed pursuant to this chapter.
2. If a person has been found not guilty by reason of insanity, the court shall determine
whether the acts charged were proven as a matter of law. If as a matter of law the finding
of not guilty by reason of insanity requires a finding that the underlying elements of the
charged offense were proven, then no further fact-finding is required. If as a matter of
law the finding of not guilty by reason of insanity does not require a finding that the
underlying elements of the charged offense be proven, the case shall proceed in the same
manner as if the person were found to be incompetent to stand trial as provided in
subsection 1.
3. Within ninety days after either the entry of the order waiving the probable cause hearing
or completion of the probable cause hearing held under section 229A.5, the court shall
conduct a trial to determine whether the respondent is a sexually violent predator. The
respondent or the attorney for the respondent may waive the ninety-day trial requirement
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as provided in this section; however, the respondent or the attorney for the respondent
may reassert a demand and the trial shall be held within ninety days from the date of
filing the demand with the clerk of court. The trial may be continued upon the request of
either party and a showing of good cause, or by the court on its own motion in the due
administration of justice, and when the respondent will not be substantially prejudiced.
In determining what constitutes good cause, the court shall consider the length of the
pretrial detention of the respondent.
4. The respondent, the attorney general, or the judge shall have the right to demand that the
trial be before a jury. Such demand for the trial to be before a jury shall be filed, in
writing, at least ten days prior to trial. If no demand is made, the trial shall be before the
court. Except as otherwise provided, the Iowa rules of evidence and the Iowa rules of
civil procedure shall apply to all civil commitment proceedings initiated pursuant to this
chapter.
5.
a. At trial, the court or jury shall determine whether, beyond a reasonable doubt, the
respondent is a sexually violent predator. If the case is before a jury, the verdict shall
be unanimous that the respondent is a sexually violent predator.
b. If the court or jury determines that the respondent is a sexually violent predator, the
respondent shall be committed to the custody of the director of the department of
human services for control, care, and treatment until such time as the person's mental
abnormality has so changed that the person is safe to be placed in a transitional
release program or discharged. The determination may be appealed.
6. If the court or jury determines that the respondent is a sexually violent predator, the court
shall order the respondent to submit a DNA sample for DNA profiling pursuant to section
81.4.
7. The control, care, and treatment of a person determined to be a sexually violent predator
shall be provided at a facility operated by the department of human services. At all times
prior to placement in a transitional release program or release with or without supervision,
persons committed for control, care, and treatment by the department of human services
pursuant to this chapter shall be kept in a secure facility and those patients shall be
segregated at all times from any other patient under the supervision of the department of
human services. A person committed pursuant to this chapter to the custody of the
department of human services may be kept in a facility or building separate from any
other patient under the supervision of the department of human services. The department
of human services may enter into a chapter 28E agreement with the department of
corrections or other appropriate agency in this state or another state for the confinement
of patients who have been determined to be sexually violent predators. Patients who are
in the custody of the director of the department of corrections pursuant to a chapter 28E
agreement and who have not been placed in a transitional release program or released
with or without supervision shall be housed and managed separately from criminal
offenders in the custody of the director of the department of corrections, and except for
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occasional instances of supervised incidental contact, shall be segregated from those
offenders.
8. If the court makes the determination or the jury determines that the respondent is not a
sexually violent predator, the court shall direct the respondent's release. Upon release,
the respondent shall comply with any requirements to register as a sex offender as
provided in chapter 692A. Upon a mistrial, the court shall direct that the respondent be
held at an appropriate secure facility until another trial is conducted. Any subsequent trial
following a mistrial shall be held within ninety days of the previous trial, unless such
subsequent trial is continued or the ninety days are waived as provided in subsection 3.
229A.8 Annual examinations and review — discharge or transitional release petitions
by persons committed.
1. Upon civil commitment of a person pursuant to this chapter, a rebuttable presumption
exists that the commitment should continue. The presumption may be rebutted when
facts exist to warrant a hearing to determine whether a committed person no longer
suffers from a mental abnormality which makes the person likely to engage in predatory
acts constituting sexually violent offenses if discharged, or the committed person is
suitable for placement in a transitional release program.
2. A person committed under this chapter shall have a current examination of the person's
mental abnormality made once every year. The person may retain, or if the person is
indigent and so requests, the court may appoint a qualified expert or professional person
to examine such person, and such expert or professional person shall be given access to
all records concerning the person.
3. The annual report shall be provided to the court that committed the person under this
chapter. The court shall conduct an annual review and, if warranted, set a final hearing
on the status of the committed person. The annual review may be based only on written
records.
4. Nothing contained in this chapter shall prohibit the person from otherwise petitioning the
court for discharge or placement in a transitional release program at the annual review.
The director of human services shall provide the committed person with an annual
written notice of the person's right to petition the court for discharge or placement in a
transitional release program without authorization from the director. The notice shall
contain a waiver of rights. The director shall forward the notice and waiver form to the
court with the annual report.
5. The following provisions apply to an annual review:
a. The committed person shall have a right to have an attorney represent the person but
the person is not entitled to be present at the hearing, if a hearing is held.
b. The Iowa rules of evidence do not apply.
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c. The committed person may waive an annual review or may stipulate that the
commitment should continue for another year.
d. The court shall review the annual report of the state and the report of any qualified
expert or professional person retained by or appointed for the committed person and
may receive arguments from the attorney general and the attorney for the committed
person if either requests a hearing. The request for a hearing must be in writing,
within thirty days of the notice of annual review being provided to counsel for the
committed person, or on motion by the court. Such a hearing may be conducted in
writing without any attorneys present.
e.
1.

The court shall consider all evidence presented by both parties at the annual
review. The burden is on the committed person to prove by a preponderance
of the evidence that there is relevant and reliable evidence to rebut the
presumption of continued commitment, which would lead a reasonable person
to believe a final hearing should be held to determine either of the following:
a. The mental abnormality of the committed person has so changed that the
person is not likely to engage in predatory acts constituting sexually
violent offenses if discharged.
b. The committed person is suitable for placement in a transitional release
program pursuant to section 229A.8A.

2.

If the committed person shows by a preponderance of the evidence that a final
hearing should be held on either determination under subparagraph (1),
subparagraph division (a) or (b), or both, the court shall set a final hearing
within sixty days of the determination that a final hearing be held.

f. If at the time for the annual review the committed person has filed a petition for
discharge or placement in a transitional release program with authorization from the
director of human services, the court shall set a final hearing within ninety days of the
authorization by the director, and no annual review shall be held.
g. If the committed person has not filed a petition, or has filed a petition for discharge or
for placement in a transitional release program without authorization from the
director of human services, the court shall first conduct the annual review as provided
in this subsection.
h. Any petition can summarily be dismissed by the court as provided in section 229A.11.
i. If at the time of the annual review the committed person is in a secure facility and not
in the transitional release program, the state shall have the right to demand that both
determinations in paragraph "e" be submitted to the court or jury.
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6. The following provisions shall apply to a final hearing:
a. The committed person shall be entitled to an attorney and is entitled to the benefit of
all constitutional protections that were afforded the person at the original commitment
proceeding. The committed person shall be entitled to a jury trial, if such a demand is
made in writing and filed with the clerk of court at least ten days prior to the final
hearing.
b. The committed person shall have the right to have experts evaluate the person on the
person's behalf. The court shall appoint an expert if the person is indigent and
requests an appointment.
c. The attorney general shall represent the state and shall have a right to demand a jury
trial. The jury demand shall be filed, in writing, at least ten days prior to the final
hearing.
d. The burden of proof at the final hearing shall be upon the state to prove beyond a
reasonable doubt either of the following:
1.

The committed person's mental abnormality remains such that the person is
likely to engage in predatory acts that constitute sexually violent offenses if
discharged.

2.

The committed person is not suitable for placement in a transitional release
program pursuant to section 229A.8A.

e. If the director of human services has authorized the committed person to petition for
discharge or for placement in a transitional release program and the case is before a
jury, testimony by a victim of a prior sexually violent offense committed by the
person is not admissible. If the director has not authorized the petition or the case is
before the court, testimony by a victim of a sexually violent offense committed by the
person may be admitted.
f. If a mistrial is declared, the confinement or placement status of the committed person
shall not change. After a mistrial has been declared, a new trial must be held within
ninety days of the mistrial.
7. The state and the committed person may stipulate to a transfer to a transitional release
program if the court approves the stipulation.
229A.8A Transitional release.
1. The department of human services is authorized to establish a transitional release
program and provide control, care, and treatment, and supervision of committed persons
placed in such a program.
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2. A committed person is suitable for placement in the transitional release program if the
court finds that all of the following apply:
a. The committed person's mental abnormality is no longer such that the person is a high
risk to reoffend.
b. The committed person has achieved and demonstrated significant insights into the
person's sex offending cycle.
c. The committed person has accepted responsibility for past behavior and understands
the impact sexually violent crimes have upon a victim.
d. A detailed relapse prevention plan has been developed and accepted by the treatment
provider which is appropriate for the committed person's mental abnormality and sex
offending history.
e. No major discipline reports have been issued for the committed person for a period of
six months.
f. The committed person is not likely to escape or attempt to escape custody pursuant to
section 229A.5B.
g. The committed person is not likely to engage in predatory acts constituting sexually
violent offenses while in the program.
h. The placement is in the best interest of the committed person.
i. The committed person has demonstrated a willingness to agree to and abide by all
rules of the program.
3. If the committed person does not agree to the conditions of release, the person is not
eligible for the transitional release program.
4. A committed person who refuses to register as a sex offender is not eligible for placement
in a transitional release program.
5. Committed persons in the transitional release program are not necessarily required to be
segregated from other persons.
6. The department of human services shall be responsible for establishing and implementing
the rules and directives regarding the location of the transitional release program, staffing
needs, restrictions on confinement and the movement of committed persons, and for
assessing the progress of committed persons in the program. The court may also impose
conditions on a committed person placed in the program.

IOWA - 16

SOCC Statutes - 103

Sex Offender Civil Commitment Statutes - IOWA

7. The department of human services may contract with other government or private
agencies, including the department of corrections, to implement and administer the
transitional release program.
229A.8B Violations of transitional release.
1. The treatment staff in a transitional release program may remove the committed person
from the program for a violation of any rule or directive, and return the person to a secure
facility. The treatment staff may request the district court to issue an emergency ex parte
order directing any law enforcement officer to take the committed person into custody so
that the person can be returned to a secure facility. The request for an ex parte order may
be made orally or by telephone, but the original written request or a facsimile copy of the
original request shall be filed with the clerk of court no later than four-thirty p.m. on the
next business day the office of the clerk of court is open.
2. If a committed person absconds from a transitional release program in violation of the
rules or directives, a presumption arises that the person poses a risk to public safety. The
department of human services, in cooperation with local law enforcement agencies, may
make a public announcement about the absconder. The public announcement may
include a description of the committed person, that the person is in transitional release
from the sexually violent predator program, and any other information important to
public safety.
3. Upon the return of the committed person to a secure facility, the director of human
services or the director's designee shall notify the court that issued the ex parte order that
the absconder has been returned to a secure facility, and the court shall set a hearing
within five days to determine if a violation occurred. If a court order was not issued, the
director or the director's designee shall contact the nearest district court with jurisdiction
to set a hearing to determine whether a violation of the rules or directives occurred. The
court shall schedule a hearing within five days of receiving notice that the committed
person has been returned from the transitional release program to a secure facility.
4. At the hearing, the burden shall be upon the attorney general to show by a preponderance
of the evidence that a violation of the rules or directives occurred. The hearing shall be to
the court.
5. If the court determines a violation occurred, the court shall either order the committed
person to be returned to the transitional release program or to be confined in a secure
facility. The court may impose further conditions upon the committed person if returned
to the transitional release program. If the court determines no violation occurred, the
committed person shall be returned to the transitional release program.
229A.9 Detention and commitment to conform to constitutional requirements.
The involuntary detention or commitment of persons under this chapter shall conform to
constitutional requirements for care and treatment.
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229A.9A Release with or without supervision.
1. In any proceeding under section 229A.8, the court may order the committed person
released with or without supervision if any of the following apply:
a. The attorney general stipulates to the release with or without supervision.
b. The court or jury has determined that the person should be discharged from the
program, but the court has determined it is in the best interest of the community to
order release with or without supervision before the committed person is discharged.
2. If release with or without supervision is ordered, the department of human services shall
prepare within thirty days of the order of the court a release plan addressing the person's
needs for counseling, medication, community support services, residential services,
vocational services, alcohol or other drug abuse treatment, sex offender treatment, or any
other treatment or supervision necessary.
3. The court shall set a hearing on the release plan prepared by the department of human
services before the committed person is released from a secure facility or a transitional
release program.
4. If the court orders release with supervision, the court shall order supervision by an
agency with jurisdiction that is familiar with the placement of criminal offenders in the
community. The agency with jurisdiction shall be responsible for initiating proceedings
for violations of the release plan as provided in section 229A.9B. If the court orders
release without supervision, the agency with jurisdiction shall also be responsible for
initiating proceedings for any violations of the release plan as provided in section
229A.9B.
5. A committed person may not petition the court for release with or without supervision.
6. A committed person released with or without supervision is not considered discharged
from civil commitment under this chapter.
7. After being released with or without supervision, the person may petition the court for
discharge as provided in section 229A.8.
8. The court shall retain jurisdiction over the committed person who has been released with
or without supervision until the person is discharged from the program. The department
of human services shall not be held liable for any acts committed by a committed person
who has been ordered released with or without supervision.
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229A.9B Violations of release with or without supervision.
1. If a committed person violates the release plan, the agency with jurisdiction over the
person may request the district court to issue an emergency ex parte order directing any
law enforcement officer to take the person into custody so that the person can be returned
to a secure facility. The request for an ex parte order may be made orally or by telephone,
but the original written request or a facsimile copy of the request shall be filed with the
clerk of court no later than four-thirty p.m. on the next business day the office of the clerk
of court is open.
2. If a committed person has absconded in violation of the conditions of the person's release
plan, a presumption arises that the person poses a risk to public safety. The department
of human services or contracting agency, in cooperation with local law enforcement
agencies, may make a public announcement about the absconder. The public
announcement may include a description of the committed person, that the committed
person is on release with or without supervision from the sexually violent predator
program, and any other information pertinent to public safety.
3. Upon the return of the committed person to a secure facility, the director of human
services or the director's designee shall notify the court that issued the ex parte order that
the committed person has been returned to a secure facility, and the court shall set
hearing within five days to determine if a violation occurred. If a court order was not
issued, the director or the director's designee shall contact the nearest district court with
jurisdiction to set a hearing to determine whether a violation of the conditions of the
release plan occurred. The court shall schedule a hearing within five days of receiving
notice that the committed person has been returned to a secure facility.
4. At the hearing, the burden shall be upon the attorney general to show by a preponderance
of the evidence that a violation of the release plan occurred.
5. If the court determines a violation occurred, the court shall receive release
recommendations from the department of human services and either order that the
committed person be returned to release with or without supervision or placed in a
transitional release program, or be confined in a secure facility. The court may impose
further conditions upon the committed person if returned to release with or without
supervision or placed in the transitional release program. If the court determines no
violation occurred, the committed person shall be returned to release with or without
supervision.
229A.10 Petition for discharge — procedure.
1. If the director of human services determines that the person's mental abnormality has so
changed that the person is not likely to engage in predatory acts that constitute sexually
violent offenses if discharged, the director shall authorize the person to petition the court
for discharge. The petition shall be served upon the court and the attorney general. The
court, upon receipt of the petition for discharge, shall order a hearing within thirty days.
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The attorney general shall represent the state, and shall have the right to have the
petitioner examined by an expert or professional person of the attorney general's choice.
The hearing shall be before a jury if demanded by either the petitioner or the attorney
general. If the attorney general objects to the petition for discharge, the burden of proof
shall be upon the attorney general to show beyond a reasonable doubt that the petitioner's
mental abnormality or personality disorder remains such that the petitioner is likely to
engage in predatory acts that constitute sexually violent offenses if discharged.
2. Upon a finding that the state has failed to meet its burden of proof under this section, the
court shall authorize the committed person to be discharged.
229A.11 Subsequent discharge or transitional release petitions — limitations.
Nothing in this chapter shall prohibit a person from filing a petition for discharge or
placement in a transitional release program, pursuant to this chapter. However, if a person
has previously filed a petition for discharge or for placement in a transitional release program
without the authorization of the director of human services, and the court determines either
upon review of the petition or following a hearing that the petition was frivolous or that the
petitioner's condition had not so changed that the person was not likely to engage in
predatory acts constituting sexually violent offenses if discharged, or was not suitable for
placement in the transitional release program, then the court shall summarily deny the
subsequent petition unless the petition contains facts upon which a court could find the
condition of the petitioner had so changed that a hearing was warranted. Upon receipt of a
first or subsequent petition from a committed person without the director's authorization, the
court shall endeavor whenever possible to review the petition and determine if the petition is
based upon frivolous grounds. If the court determines that a petition is frivolous, the court
shall dismiss the petition without a hearing.
229A.12 Director of human services — responsibility for costs — reimbursement.
The director of human services shall be responsible for all costs relating to the evaluation,
treatment, and services provided to a person that are incurred after the person is committed to
the director's custody after the court or jury determines that the respondent is a sexually
violent predator and pursuant to commitment under any provision of this chapter. If
placement in a transitional release program or supervision is ordered, the director shall also
be responsible for all costs related to the transitional release program or to the supervision
and treatment of any person. Reimbursement may be obtained by the director from the
patient and any person legally liable or bound by contract for the support of the patient for
the cost of confinement or of care and treatment provided. To the extent allowed by the
United States social security administration, any benefit payments received by the person
pursuant to the federal Social Security Act shall be used for the costs incurred. As used in
this section, "any person legally liable" does not include a political subdivision.
229A.12A Director of the department of corrections — responsibility for safekeeper.
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The director of the department of corrections shall have authority, once a person is detained
pursuant to section 229A.5, to make a determination as to the appropriate secure facility
within the department of corrections in which the safekeeper is to be placed, taking into
consideration the safekeeper's medical needs and ability to interact with offenders who have
been committed to the custody of the director of the department of corrections. The director
has authority to determine the safekeeper's degree of segregation from offenders, including
whether total segregation is appropriate under the circumstances or whether the safekeeper
should be permitted to participate in normal confinement activities in the presence of
offenders.
229A.13 Severability.
If any provision of this chapter or the application thereof to any person or circumstances is
held invalid, the invalidity shall not affect other provisions or applications of the chapter
which can be given effect without the invalid provisions or application and, to this end, the
provisions of this chapter are severable.
229A.14 Release of confidential or privileged information and records.
Notwithstanding any provision in the Code regarding confidentiality to the contrary, any
relevant information and records which would otherwise be confidential or privileged, except
information subject to attorney-client privilege and attorney work product, shall be released
to the agency with jurisdiction or the attorney general for the purpose of meeting the notice
requirement provided in section 229A.3 and determining whether a person is or continues to
be a sexually violent predator.
229A.15 Court records — sealed and opened by court order.
Any psychological reports, drug and alcohol reports, treatment records, reports of any
diagnostic center, medical records, or victim impact statements which have been submitted to
the court or admitted into evidence under this chapter shall be part of the record but shall be
sealed and opened only on order of the court.
229A.15A Civil protective order.
A victim of a crime that was committed before the filing of a petition under this chapter by a
safekeeper or by a person subjected to an order of civil commitment pursuant to this chapter,
may obtain a protective order against the safekeeper or person using the procedures set out in
section 915.22.
229A.15B Rulemaking authority.
The department of human services shall adopt rules pursuant to chapter 17A necessary to
administer this chapter.
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229A.16 Short title.
This chapter shall be known and may be cited as the "Sexually Violent Predator Act".

IOWA - 22

SOCC Statutes - 109

Sex Offender Civil Commitment Statutes - KANSAS

KANSAS
6

Website:

http://kslegislature.org/li/b2011_12/statute/059_000_0000_chapter/
059_029a_0000_article/

TABLE OF SECTIONS
59-29a01.

Commitment of sexually violent predators; legislative findings; time
requirements directory.
59-29a02.
Commitment of sexually violent predators; definitions.
59-29a03.
Same; notice of release of sexually violent predator by agency with
jurisdiction to attorney general and multidisciplinary team, time, contents;
immunity from liability; establishing a multidisciplinary team; appointment of
a prosecutor's review committee; assessment of person; provisions of section
are not jurisdictional.
59-29a04.
Same; petition, time, contents; provisions of section are not jurisdictional;
county reimbursed for costs.
59-29A04A. Sexually violent predator expense fund.
59-29a05.
Same; determination of probable cause, hearing; evaluation; person taken into
custody.
59-29a06.
Same; trial; counsel and experts; indigent persons; jury, composition,
peremptory challenges; provisions not jurisdictional.
59-29a07.
Same; determination; commitment procedure; interagency agreements;
mistrials; persons committed and later taken into custody after parole, arrest or
conviction, procedure; persons found incompetent to stand trial, procedure.
59-29a08.
Same; annual examinations; discharge petitions by persons committed under
this act over the secretary's objection at time of annual examination, notice to
committed person of right, procedure; hearing; transitional release; violating
conditions of release.
59-29a09.
Detention and commitment to conform to constitutional requirements.
59-29a10.
Petition for transitional release; procedure.
59-29a11.
Transitional release, conditional release or final discharge; subsequent
discharge petitions, limitations; prohibition of location of facilities; facilities
subject to zoning; county limitations.
59-29a12.
Same; secretary of social and rehabilitation services; responsible for costs;
duties; reimbursement; costs paid by committed person.
59-29a13.
Same; notice to victims of release of persons committed under this act.
59-29a14.
Same; special allegation of sexual motivation; procedure; withdrawal or
dismissal.
59-29a15.
Same; severability.
59-29a16.
Same; confidential or privileged information and records.
59-29a17.
Same; court records; sealed and opened by court order.

6

Statutory text is from September 2012, as available from Internet site. Formatting of compilation:
January 16, 2013. Corrections may be sent to Leah Flygare at Leah.K.Flygare@state.mn.us

KANSAS - 1

SOCC Statutes - 110

Sex Offender Civil Commitment Statutes - KANSAS

59-29a18.
59-29a19.
59-29a20.
59-29a21.
59-29a22.
59-29a23.

Conditional release; examination by staff; report; review and hearing by court;
orders.
Conditional release; plan of treatment; minimum term; hearing for final
release; violating conditions of plan or release.
Bail, bond, house arrest or other release; not eligible.
Severability.
Sexually violent predators; rights and rules of conduct; definitions.
Habeas corpus petition; costs related thereto.

KANSAS - 2

SOCC Statutes - 111

Sex Offender Civil Commitment Statutes - KANSAS

TEXT OF STATUTES
59-29a01. Commitment of sexually violent predators; legislative findings; time
requirements directory.
The legislature finds that there exists an extremely dangerous group of sexually violent
predators who have a mental abnormality or personality disorder and who are likely to
engage in repeat acts of sexual violence if not treated for their mental abnormality or
personality disorder. Because the existing civil commitment procedures under K.S.A. 592901 et seq.and amendments thereto are inadequate to address the special needs of sexually
violent predators and the risks they present to society, the legislature determines that a
separate involuntary civil commitment process for the potentially long-term control, care and
treatment of sexually violent predators is necessary. The legislature also determines that
because of the nature of the mental abnormalities or personality disorders from which
sexually violent predators suffer, and the dangers they present, it is necessary to house
involuntarily committed sexually violent predators in an environment separate from persons
involuntarily committed under K.S.A. 59-2901 et seq. and amendments thereto.
Notwithstanding any other evidence of legislative intent, it is hereby declared that any time
requirements set forth in K.S.A. 59-29a01 et seq., and amendments thereto, either as
originally enacted or as amended, are intended to be directory and not mandatory and serve
as guidelines for conducting proceedings under K.S.A. 59-29a01 et seq., and amendments
thereto.
59-29a02.

Commitment of sexually violent predators; definitions.

As used in this act:
(a) "Sexually violent predator" means any person who has been convicted of or charged with
a sexually violent offense and who suffers from a mental abnormality or personality
disorder which makes the person likely to engage in repeat acts of sexual violence.
(b) "Mental abnormality" means a congenital or acquired condition affecting the emotional
or volitional capacity which predisposes the person to commit sexually violent offenses
in a degree constituting such person a menace to the health and safety of others.
(c) "Likely to engage in repeat acts of sexual violence" means the person's propensity to
commit acts of sexual violence is of such a degree as to pose a menace to the health and
safety of others.
(d) "Sexually motivated" means that one of the purposes for which the defendant committed
the crime was for the purpose of the defendant's sexual gratification.
(e) "Sexually violent offense" means:
1. Rape as defined in K.S.A. 21-3502, prior to its repeal, or K.S.A. 2011 Supp. 21-5503,
and amendments thereto;
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2. indecent liberties with a child as defined in K.S.A. 21-3503, prior to its repeal, or
subsection (a) of K.S.A. 2011 Supp. 21-5506, and amendments thereto;
3. aggravated indecent liberties with a child as defined in K.S.A. 21-3504, prior to its
repeal, or subsection (b) of K.S.A. 2011 Supp. 21-5506, and amendments thereto;
4. criminal sodomy as defined in subsection (a)(2) and (a)(3) of K.S.A. 21-3505, prior to
its repeal, or subsection (a)(3) and (a)(4) of K.S.A. 2011 Supp. 21-5504, and
amendments thereto;
5. aggravated criminal sodomy as defined in K.S.A. 21-3506, prior to its repeal, or
subsection (b) of K.S.A. 2011 Supp. 21-5504, and amendments thereto;
6. indecent solicitation of a child as defined in K.S.A. 21-3510, prior to its repeal, or
subsection (a) of K.S.A. 2011 Supp. 21-5508, and amendments thereto;
7. aggravated indecent solicitation of a child as defined in K.S.A. 21-3511, prior to its
repeal, or subsection (b) of K.S.A. 2011 Supp. 21-5508, and amendments thereto;
8. sexual exploitation of a child as defined in K.S.A. 21-3516, prior to its repeal, or
K.S.A. 2011 Supp. 21-5510, and amendments thereto;
9. aggravated sexual battery as defined in K.S.A. 21-3518, prior to its repeal, or
subsection (b) of K.S.A. 2011 Supp. 21-5505, and amendments thereto;
10. aggravated incest as defined in K.S.A. 21-3603, prior to its repeal, or subsection (b)
of K.S.A. 2011 Supp. 21-5604, and amendments thereto;
11. any conviction for a felony offense in effect at any time prior to the effective date of
this act, that is comparable to a sexually violent offense as defined in subparagraphs
(1) through (11) or any federal or other state conviction for a felony offense that
under the laws of this state would be a sexually violent offense as defined in this
section;
12. an attempt, conspiracy or criminal solicitation, as defined in K.S.A. 21-3301, 21-3302
and 21-3303, prior to their repeal, or K.S.A. 2011 Supp. 21-5301, 21-5302 or 21-5303,
and amendments thereto, of a sexually violent offense as defined in this subsection; or
13. any act which either at the time of sentencing for the offense or subsequently during
civil commitment proceedings pursuant to this act, has been determined beyond a
reasonable doubt to have been sexually motivated.
(f) Agency with jurisdiction" means that agency which releases upon lawful order or
authority a person serving a sentence or term of confinement and includes the department
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of corrections, the department of social and rehabilitation services and the Kansas parole
board.
(g) "Person" means an individual who is a potential or actual subject of proceedings under
this act.
(h) "Treatment staff" means the persons, agencies or firms employed by or contracted with
the secretary to provide treatment, supervision or other services at the sexually violent
predator facility.
(i) "Transitional release" means any halfway house, work release, sexually violent predator
treatment facility or other placement designed to assist the person's adjustment and
reintegration into the community once released from commitment.
(j) "Secretary" means the secretary of the department of social and rehabilitation services.
59-29a03. Same; notice of release of sexually violent predator by agency with
jurisdiction to attorney general and multidisciplinary team, time, contents; immunity
from liability; establishing a multidisciplinary team; appointment of a prosecutor's
review committee; assessment of person; provisions of section are not jurisdictional.
(a) When it appears that a person may meet the criteria of a sexually violent predator as
defined in K.S.A. 59-29a02 and amendments thereto, the agency with jurisdiction shall
give written notice of such to the attorney general and the multidisciplinary team
established in subsection (d), 90 days prior to:
1. The anticipated release from total confinement of a person who has been convicted of
a sexually violent offense, except that in the case of persons who are returned to
prison for no more than 90 days as a result of revocation of postrelease supervision,
written notice shall be given as soon as practicable following the person's readmission
to prison;
2. release of a person who has been charged with a sexually violent offense and who has
been determined to be incompetent to stand trial pursuant to K.S.A. 22-3305 and
amendments thereto;
3. release of a person who has been found not guilty by reason of insanity of a sexually
violent offense pursuant to K.S.A. 22-3428 and amendments thereto; or
4. release of a person who has been found not guilty of a sexually violent offense
pursuant to K.S.A. 22-3428, and amendments thereto, and the jury who returned the
verdict of not guilty answers in the affirmative to the special question asked pursuant
to K.S.A. 22-3221 and amendments thereto.
(b) The agency with jurisdiction shall inform the attorney general and the multidisciplinary
team established in subsection (d) of the following:
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1. The person's name, identifying factors, anticipated future residence and offense
history; and
2. documentation of institutional adjustment and any treatment received.

(c) The agency with jurisdiction, its employees, officials, members of the multidisciplinary
team established in subsection (d), members of the prosecutor's review committee
appointed as provided in subsection (e) and individuals contracting, appointed or
volunteering to perform services hereunder shall be immune from liability for any goodfaith conduct under this section.
(d) The secretary of corrections shall establish a multidisciplinary team which may include
individuals from other state agencies to review available records of each person referred
to such team pursuant to subsection (a). The team, within 30 days of receiving notice,
shall assess whether or not the person meets the definition of a sexually violent predator,
as established in K.S.A. 59-29a02 and amendments thereto. The team shall notify the
attorney general of its assessment.
(e) The attorney general shall appoint a prosecutor's review committee to review the records
of each person referred to the attorney general pursuant to subsection (a). The
prosecutor's review committee shall assist the attorney general in the determination of
whether or not the person meets the definition of a sexually violent predator. The
assessment of the multidisciplinary team shall be made available to the attorney general
and the prosecutor's review committee.
(f) The provisions of this section are not jurisdictional, and failure to comply with such
provisions in no way prevents the attorney general from proceeding against a person
otherwise subject to the provision of K.S.A. 59-29a01 et seq., and amendments thereto.
59-29a04. Same; petition, time, contents; provisions of section are not jurisdictional;
county reimbursed for costs.
(a) When it appears that the person presently confined may be a sexually violent predator
and the prosecutor's review committee appointed as provided in subsection (e) of K.S.A.
59-29a03, and amendments thereto, has determined that the person meets the definition
of a sexually violent predator, the attorney general, within 75 days of the date the
attorney general received the written notice by the agency of jurisdiction as provided in
subsection (a) of K.S.A. 59-29a03, and amendments thereto, may file a petition in the
county where the person was convicted of or charged with a sexually violent offense
alleging that the person is a sexually violent predator and stating sufficient facts to
support such allegation.
(b) The provisions of this section are not jurisdictional, and failure to comply with such
provisions in no way prevents the attorney general from proceeding against a person
otherwise subject to the provision of K.S.A. 59-29a01 et seq., and amendments thereto.
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(c) Whenever a determination is made regarding whether a person may be a sexually violent
predator, the county responsible for the costs incurred, including, but not limited to costs
of investigation, prosecution, defense, juries, witness fees and expenses, expert fees and
expenses and other expenses related to determining whether a person may be a sexually
violent predator shall be reimbursed for such costs by the office of the attorney general
from the sexually violent predator expense fund. The attorney general shall develop and
implement a procedure to provide such reimbursements. If there are no moneys available
in such fund to pay any such reimbursements, the county may file a claim against the
state pursuant to article 9 of chapter 46, of the Kansas Statutes Annotated, and
amendments thereto.
59-29a04a.

Sexually violent predator expense fund.

(a) There is hereby created in the state treasury the sexually violent predator expense fund
which shall be administered by the attorney general. All moneys credited to such fund
shall be used to reimburse counties under:
1. K.S.A. 59-29a04, and amendments thereto, responsible for the costs related to
determining whether a person may be a sexually violent predator; and
2. K.S.A. 2011 Supp. 59-29a23, and amendments thereto, for the costs related to a
person filing a petition pursuant to K.S.A. 60-1501 et seq., and amendments thereto,
relating to the civil commitment pursuant to K.S.A. 59-29a01 et seq., and
amendments thereto.
(b) All expenditures from the sexually violent predator expense fund shall be made in
accordance with appropriation acts upon warrants of the director of accounts and reports
issued pursuant to vouchers approved by the attorney general or the attorney general's
designee.
59-29a05. Same; determination of probable cause, hearing; evaluation; person taken
into custody.
(a) Upon filing of a petition under K.S.A. 59-29a04, the judge shall determine whether
probable cause exists to believe that the person named in the petition is a sexually violent
predator. If such determination is made, the judge shall direct that person be taken into
custody.
(b) Within 72 hours after a person is taken into custody pursuant to subsection (a), such
person shall be provided with notice of, and an opportunity to appear in person at, a
hearing to contest probable cause as to whether the detained person is a sexually violent
predator. At this hearing the court shall: (1) Verify the detainer's identity; and (2)
determine whether probable cause exists to believe that the person is a sexually violent
predator. The state may rely upon the petition and supplement the petition with additional
documentary evidence or live testimony.
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(c) At the probable cause hearing as provided in subsection (b), the detained person shall
have the following rights in addition to the rights previously specified: (1) To be
represented by counsel; (2) to present evidence on such person's behalf; (3) to crossexamine witnesses who testify against such person; and (4) to view and copy all petitions
and reports in the court file.
(d) If the probable cause determination is made, the court shall direct that the person be
transferred to an appropriate secure facility, including, but not limited to, a county jail,
for an evaluation as to whether the person is a sexually violent predator. The evaluation
shall be conducted by a person deemed to be professionally qualified to conduct such an
examination.
59-29a06. Same; trial; counsel and experts; indigent persons; jury, composition,
peremptory challenges; provisions not jurisdictional.
(a) Within 60 days after the completion of any hearing held pursuant to K.S.A. 59-29a05,
and amendments thereto, the court shall conduct a trial to determine whether the person is
a sexually violent predator. The trial may be continued upon the request of either party
and a showing of good cause, or by the court on its own motion in the due administration
of justice, and when the respondent will not be substantially prejudiced.
(b) At all stages of the proceedings under K.S.A. 59-29a01 et seq., and amendments thereto,
any person subject to K.S.A. 59-29a01 et seq., and amendments thereto, shall be entitled
to the assistance of counsel, and if the person is indigent, the court shall appoint counsel
to assist such person. Whenever any person is subjected to an examination under K.S.A.
59-29a01 et seq., and amendments thereto, such person may retain experts or professional
persons to perform an examination of such person's behalf. When the person wishes to be
examined by a qualified expert or professional person of such person's own choice, such
examiner shall be permitted to have reasonable access to the person for the purpose of
such examination, as well as to all relevant medical and psychological records and reports.
In the case of a person who is indigent, the court, upon the person's request, shall
determine whether the services are necessary and reasonable compensation for such
services. If the court determines that the services are necessary and the expert or
professional person's requested compensation for such services is reasonable, the court
shall assist the person in obtaining an expert or professional person to perform an
examination or participate in the trial on the person's behalf. The court shall approve
payment for such services upon the filing of a certified claim for compensation supported
by a written statement specifying the time expended, services rendered, expenses
incurred on behalf of the person and compensation received in the same case or for the
same services from any other source.
(c) Notwithstanding K.S.A. 60-456, and amendments thereto, at any trial conducted under
K.S.A. 59-29a01 et seq., and amendments thereto, the parties shall be permitted to call
expert witnesses. The facts or data in the particular case upon which an expert bases an
opinion or inference may be those perceived by or made known to the expert at or before
the hearing. If the facts or data are of a type reasonably relied upon by experts in the
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particular field in forming opinions or inferences upon the subject, such facts and data
need not be admissible in evidence in order for the opinion or inference to be admitted.
(d) The person, the attorney general, or the judge shall have the right to demand that the trial
be before a jury. Such demand for the trial to be before a jury shall be filed, in writing, at
least four days prior to trial. Number and selection of jurors shall be determined as
provided in K.S.A. 22-3403, and amendments thereto. If no demand is made, the trial
shall be before the court.
(e) A jury shall consist of 12 jurors unless the parties agree in writing with the approval of
the court that the jury shall consist of any number of jurors less than 12 jurors. The
person and the attorney general shall each have eight peremptory challenges, or in the
case of a jury of less than 12 jurors, a proportionally equal number of peremptory
challenges.
(f) The provisions of this section are not jurisdictional, and failure to comply with such
provisions in no way prevents the attorney general from proceeding against a person
otherwise subject to the provision of K.S.A. 59-29a01 et seq., and amendments thereto.
59-29a07. Same; determination; commitment procedure; interagency agreements;
mistrials; persons committed and later taken into custody after parole, arrest or
conviction, procedure; persons found incompetent to stand trial, procedure.
(a) The court or jury shall determine whether, beyond a reasonable doubt, the person is a
sexually violent predator. If such determination that the person is a sexually violent
predator is made by a jury, such determination shall be by unanimous verdict of such jury.
Such determination may be appealed. If the court or jury determines that the person is a
sexually violent predator, the person shall be committed to the custody of the secretary of
social and rehabilitation services for control, care and treatment until such time as the
person's mental abnormality or personality disorder has so changed that the person is safe
to be at large. Such control, care and treatment shall be provided at a facility operated by
the department of social and rehabilitation services.
(b) At all times, persons committed for control, care and treatment by the department of
social and rehabilitation services pursuant to K.S.A. 59-29a01 et seq., and amendments
thereto, shall be kept in a secure facility and such persons shall be segregated at all times
from any other patient under the supervision of the secretary of social and rehabilitation
services and commencing June 1, 1995, such persons committed pursuant to K.S.A. 5929a01 et seq., and amendments thereto, shall be kept in a facility or building separate
from any other patient under the supervision of the secretary. The provisions of this
subsection shall apply to any facility or building utilized in any transitional release
program or conditional release program.
(c) The department of social and rehabilitation services is authorized to enter into an
interagency agreement with the department of corrections for the confinement of such
persons. Such persons who are in the confinement of the secretary of corrections pursuant
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to an interagency agreement shall be housed and managed separately from offenders in
the custody of the secretary of corrections, and except for occasional instances of
supervised incidental contact, shall be segregated from such offenders.
(d) If any person while committed to the custody of the secretary pursuant to K.S.A. 5929a01 et seq., and amendments thereto, shall be taken into custody by any law
enforcement officer as defined in K.S.A. 2011 Supp. 21-5111, and amendments thereto
pursuant to any parole revocation proceeding or any arrest or conviction for a criminal
offense of any nature, upon the person's release from the custody of any law enforcement
officer, the person shall be returned to the custody of the secretary for further treatment
pursuant to K.S.A. 59-29a01 et seq., and amendments thereto. During any such period of
time a person is not in the actual custody or supervision of the secretary, the secretary
shall be excused from the provisions of K.S.A. 59-29a08, and amendments thereto, with
regard to providing that person an annual examination, annual notice and annual report to
the court, except that the secretary shall give notice to the court as soon as reasonably
possible after the taking of the person into custody that the person is no longer in
treatment pursuant to K.S.A. 59-29a01 et seq., and amendments thereto, and notice to the
court when the person is returned to the custody of the secretary for further treatment.
(e) If the court or jury is not satisfied beyond a reasonable doubt that the person is a sexually
violent predator, the court shall direct the person's release.
(f) Upon a mistrial, the court shall direct that the person be held at an appropriate secure
facility, including, but not limited to, a county jail, until another trial is conducted. Any
subsequent trial following a mistrial shall be held within 90 days of the previous trial,
unless such subsequent trial is continued as provided in K.S.A. 59-29a06, and
amendments thereto.
(g) If the person charged with a sexually violent offense has been found incompetent to stand
trial, and is about to be released pursuant to K.S.A. 22-3305, and amendments thereto,
and such person's commitment is sought pursuant to subsection (a), the court shall first
hear evidence and determine whether the person did commit the act or acts charged. The
hearing on this issue must comply with all the procedures specified in this section. In
addition, the rules of evidence applicable in criminal cases shall apply, and all
constitutional rights available to defendants at criminal trials, other than the right not to
be tried while incompetent, shall apply. After hearing evidence on this issue, the court
shall make specific findings on whether the person did commit the act or acts charged,
the extent to which the person's incompetence or developmental disability affected the
outcome of the hearing, including its effect on the person's ability to consult with and
assist counsel and to testify on such person's own behalf, the extent to which the evidence
could be reconstructed without the assistance of the person and the strength of the
prosecution's case. If after the conclusion of the hearing on this issue, the court finds,
beyond a reasonable doubt, that the person did commit the act or acts charged, the court
shall enter a final order, appealable by the person, on that issue, and may proceed to
consider whether the person should be committed pursuant to this section.
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59-29a08. Same; annual examinations; discharge petitions by persons committed
under this act over the secretary's objection at time of annual examination, notice to
committed person of right, procedure; hearing; transitional release; violating
conditions of release.
(a) Each person committed under K.S.A. 59-29a01 et seq., and amendments thereto, shall
have a current examination of the person's mental condition made once every year. The
secretary shall provide the committed person with an annual written notice of the person's
right to petition the court for release over the secretary's objection. The notice shall
contain a waiver of rights. The secretary shall also forward the annual report, as well as
the annual notice and waiver form, to the court that committed the person under K.S.A.
59-29a01 et seq., and amendments thereto. The person may retain, or if the person is
indigent and so requests the court may appoint a qualified professional person to examine
such person, and such expert or professional person shall have access to all records
concerning the person. The court that committed the person under K.S.A. 59-29a01 et
seq., and amendments thereto, shall then conduct an annual review of the status of the
committed person's mental condition. The committed person shall have a right to have an
attorney represent the person at the hearing but the person is not entitled to be present at
the hearing.
(b) Nothing contained in K.S.A. 59-29a01 et seq., and amendments thereto, shall prohibit the
person from otherwise petitioning the court for discharge at this hearing.
(c)
1. If the court at the hearing determines that probable cause exists to believe that the
person's mental abnormality or personality disorder has so changed that the person is
safe to be placed in transitional release, then the court shall set a hearing on the issue.
2. The court may order and hold a hearing when:
(A)

There is current evidence from an expert or professional person that an
identified physiological change to the committed person, such as paralysis,
stroke or dementia, that renders the committed person unable to commit a
sexually violent offense and this change is permanent; and

(B)

the evidence presents a change in condition since the person's last hearing.

3. At either hearing, the committed person shall be entitled to be present and entitled to
the benefit of all constitutional protections that were afforded the person at the initial
commitment proceeding. The attorney general shall represent the state and shall have
a right to a jury trial and to have the committed person evaluated by experts chosen
by the state. The committed person shall also have the right to have experts evaluate
the person on the person's behalf and the court shall appoint an expert if the person is
indigent and requests an appointment. The burden of proof at either hearing shall be
upon the state to prove beyond a reasonable doubt that the committed person's mental
abnormality or personality disorder remains such that the person is not safe to be
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placed in transitional release and if transitionally released is likely to engage in acts of
sexual violence.
(d) If, after the hearing, the court or jury is convinced beyond a reasonable doubt that the
person is not appropriate for transitional release, the court shall order that the person
remain in secure commitment. Otherwise, the court shall order that the person be placed
in transitional release.
(e) If the court determines that the person should be placed in transitional release, the
secretary shall transfer the person to the transitional release program. The secretary may
contract for services to be provided in the transitional release program. During any period
the person is in transitional release, that person shall comply with any rules or regulations
the secretary may establish for this program and every directive of the treatment staff of
the transitional release program.
(f) At any time during which the person is in the transitional release program and the
treatment staff determines that the person has violated any rule, regulation or directive
associated with the transitional release program, the treatment staff may remove the
person from the transitional release program and return the person to the secure
commitment facility, or may request the district court to issue an emergency ex parte
order directing any law enforcement officer to take the person into custody and return the
person to the secure commitment facility. Any such request may be made verbally or by
telephone, but shall be followed in written, facsimile or electronic form delivered to the
court by not later than 5:00 p.m. of the first day the district court is open for the
transaction of business after the verbal or telephonic request was made.
(g) Upon the person being returned to the secure commitment facility from the transitional
release program, notice thereof shall be given by the secretary to the court. The court
shall set the matter for a hearing within two working days of receipt of notice of the
person's having been returned to the secure commitment facility and cause notice thereof
to be given to the attorney general, the person and the secretary. The attorney general
shall have the burden of proof to show probable cause that the person violated conditions
of transitional release. The hearing shall be to the court. At the conclusion of the hearing
the court shall issue an order returning the person to the secure commitment facility or to
the transitional release program, and may order such other further conditions with which
the person must comply if the person is returned to the transitional release program.
59-29a09.

Detention and commitment to conform to constitutional requirements.

The involuntary detention or commitment of persons under this act shall conform to
constitutional requirements for care and treatment.
59-29a10.

Petition for transitional release; procedure.

(a) If the secretary determines that the person's mental abnormality or personality disorder
has so changed that the person is not likely to engage in repeat acts of sexual violence if
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placed in transitional release, the secretary shall authorize the person to petition the court
for transitional release. The petition shall be served upon the court and the attorney
general. The court, upon receipt of the petition for transitional release, shall order a
hearing within 30 days. The attorney general shall represent the state, and shall have the
right to have the petitioner examined by an expert or professional person of such
attorney's choice. The hearing shall be before a jury if demanded by either the petitioner
or the attorney general. The burden of proof shall be upon the attorney general to show
beyond a reasonable doubt that the petitioner's mental abnormality or personality disorder
remains such that the petitioner is not safe to be at large and that if placed in transitional
release is likely to engage in repeat acts of sexual violence.
(b) If, after the hearing, the court is convinced beyond a reasonable doubt that the person is
not appropriate for transitional release, the court shall order that the person remain in
secure commitment. Otherwise, the court shall order that the person be placed in
transitional release.
(c) The provisions of subsections (e), (f) and (g) of K.S.A. 59-29a08 and amendments
thereto shall apply to a transitional release pursuant to this section.
59-29a11. Transitional release, conditional release or final discharge; subsequent
discharge petitions, limitations; prohibition of location of facilities; facilities subject to
zoning; county limitations.
(a) Nothing in this act shall prohibit a person from filing a petition for transitional release,
conditional release or final discharge pursuant to this act. However, if a person has
previously filed a petition for transitional release, conditional release or final discharge
without the secretary of the department of social and rehabilitation services approval and
the court determined either upon review of the petition or following a hearing, that the
petitioner's petition was frivolous or that the petitioner's condition had not so changed
that the person was safe to be at large, then the court shall deny the subsequent petition
unless the petition contains facts upon which a court could find the condition of the
petitioner had so changed that a hearing was warranted. Upon receipt of a first or
subsequent petition from committed persons without the secretary's approval, the court
shall endeavor whenever possible to review the petition and determine if the petition is
based upon frivolous grounds and if so shall deny the petition without a hearing.
(b) No transitional release or conditional release facility or building shall be located within
2,000 feet of a licensed child care facility, an established place of worship, any residence
in which a child under 18 years of age resides, or the real property of any school upon
which is located a structure used by a unified school district or an accredited nonpublic
school for student instruction or attendance or extracurricular activities of pupils enrolled
in kindergarten or any grades one through 12. This subsection shall not apply to any state
institution or facility.
(c) Transitional release or conditional release facilities or buildings shall be subject to all
regulations applicable to other property and buildings located in the zone or area that are
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imposed by any municipality through zoning ordinance, resolution or regulation, such
municipality's building regulatory codes, subdivision regulations or other
nondiscriminatory regulations.
(d) On and after January 1, 2009, the secretary of social and rehabilitation services shall
place no more than eight sexually violent predators in any one county on transitional
release or conditional release.
(e) The secretary of social and rehabilitation services shall submit an annual report to the
governor and the legislature during the first week of the regular legislative session
detailing activities related to the transitional release and conditional release of sexually
violent predators. The report shall include the status of such predators who have been
placed in transitional release or conditional release including the number of any such
predators and their locations; information regarding the number of predators who have
been returned to the sexually violent predator treatment program at Larned state hospital
along with the reasons for such return; and any plans for the development of additional
transitional release or conditional release facilities.
59-29a12. Same; secretary of social and rehabilitation services; responsible for costs;
duties; reimbursement; costs paid by committed person.
(a) For state budgetary purposes, the secretary shall be responsible for all cost relating to the
evaluation and treatment of persons committed to the secretary's custody under any
provision of this act. Payment for the maintenance, care and treatment of any such
committed person shall be paid by the person, by the conservator of such person's estate
or by any person bound by law to support such person. Reimbursement may be obtained
by the secretary for the cost of care and treatment, including placement in transitional
release, of persons committed to the secretary's custody pursuant to K.S.A. 59-2006, and
amendments thereto.
(b) When a court orders a person committed to the secretary's custody under any provision of
this act to appear at a court proceeding, the county where such court is located shall be
responsible for the transportation, security and control of such person and all costs
involved. The secretary shall not be required to provide an employee to travel with the
committed person.
(c) Except as provided further, when a court proceeding is initiated by the committed person,
such person shall be responsible for making all arrangements concerning the
transportation, security and control of such person and all costs involved. The secretary
shall review and approve all arrangements prior to the court proceeding. The secretary
may deny the arrangements if such arrangements fail to meet security standards. The
provisions of this subsection shall not apply to a hearing pursuant to K.S.A. 59-29a08,
and amendments thereto.
(d) The secretary shall adopt rules and regulations to implement this section.
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59-29a13.

Same; notice to victims of release of persons committed under this act.

In addition to any other information required to be released under this act, prior to the release
of a person committed under this act, the secretary shall give written notice of such
placement or release to any victim of the person's activities or crime who is alive and whose
address is known to the secretary. Failure to notify shall not be a reason for postponement of
release. Nothing in this section shall create a cause of action against the state or an employee
of the state acting within the scope of the employee's employment as a result of the failure to
notify pursuant to this action.
59-29a14. Same; special allegation of sexual motivation; procedure; withdrawal or
dismissal.
(a) The county or district attorney shall file a special allegation of sexual motivation within
14 days after arraignment in every criminal case other than sex offenses as defined in
article 35 of chapter 21 of the Kansas Statutes Annotated, prior to their repeal, or article
55 of chapter 21 of the Kansas Statutes Annotated, or K.S.A. 2011 Supp. 21-6419
through 21-6421, and amendments thereto, when sufficient admissible evidence exists,
which, when considered with the most plausible, reasonably foreseeable defense that
could be raised under the evidence, would justify a finding of sexual motivation by a
reasonable and objective fact finder.
(b) In a criminal case wherein there has been a special allegation, the state shall prove
beyond a reasonable doubt that the accused committed the crime with a sexual motivation.
The court shall make a finding of fact of whether or not a sexual motivation was present
at the time of the commission of the crime, or if a jury trial is had, the jury, if it finds the
defendant guilty, also shall find a special verdict as to whether or not the defendant
committed the crime with a sexual motivation. This finding shall not be applied to sex
offenses as defined in article 35 of chapter 21 of the Kansas Statutes Annotated, prior to
their repeal, or article 55 of chapter 21 of the Kansas Statutes Annotated, or K.S.A. 2011
Supp. 21-6419 through 21-6421, and amendments thereto.
(c) The county or district attorney shall not withdraw the special allegation of sexual
motivation without approval of the court through an order of dismissal of the special
allegation. The court shall not dismiss this special allegation unless it finds that such an
order is necessary to correct an error in the initial charging decision or unless there are
evidentiary problems which make proving the special allegation doubtful.
59-29a15.

Same; severability.

If any provision of this act or the application thereof to any person or circumstances is held
invalid, the invalidity shall not affect other provisions or applications of the act which can be
given effect without the invalid provisions or application and, to this end, the provisions of
this act are severable.
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59-29a16.

Same; confidential or privileged information and records.

In order to protect the public, relevant information and records which are otherwise
confidential or privileged shall be released to the agency with jurisdiction or the attorney
general for the purpose of meeting the notice requirement provided in K.S.A. 59-29a03 and
amendments thereto and determining whether a person is or continues to be a sexually
violent predator. The provisions of this section shall be part of and supplemental to the
provisions of K.S.A. 59-29a01 through 59-29a15 and amendments thereto.
59-29a17.

Same; court records; sealed and opened by court order.

Any psychological reports, drug and alcohol reports, treatment records, reports of the
diagnostic center, medical records or victim impact statements which have been submitted to
the court or admitted into evidence under this act shall be part of the record but shall be
sealed and opened only on order of the court or as provided in K.S.A. 59-29a01 et seq. and
amendments thereto. The provisions of this section shall be part of and supplemental to the
provisions of K.S.A. 59-29a01 through 59-29a15 and amendments thereto.
59-29a18. Conditional release; examination by staff; report; review and hearing by
court; orders.
(a) During any period the person is in transitional release, the person committed under this
act at least annually, and at any other time deemed appropriate by the treatment staff,
shall be examined by the treatment staff to determine if the person's mental abnormality
or personality disorder has so changed so as to warrant such person being considered for
conditional release. The treatment staff shall forward a report of its examination to the
court. The court shall review the same. If the court determines that probable cause exists
to believe that the person's mental abnormality or personality disorder has so changed
that the person is safe to be placed in conditional release, the court shall then set a hearing
on the issue. The attorney general shall have the burden of proof to show beyond a
reasonable doubt that the person's mental abnormality or personality disorder remains
such that the person is not safe to be at large and that if placed on conditional release is
likely to engage in repeat acts of sexual violence. The person shall have the same rights
as enumerated in K.S.A. 59-29a06 and amendments thereto. Subsequent to either a court
review or a hearing, the court shall issue an appropriate order with findings of fact. The
order of the court shall be provided to the attorney general, the person and the secretary.
(b) If, after the hearing, the court is convinced beyond a reasonable doubt that the person is
not appropriate for conditional release, the court shall order that the person remain either
in secure commitment or in transitional release. Otherwise, the court shall order that the
person be placed on conditional release.
59-29a19. Conditional release; plan of treatment; minimum term; hearing for final
release; violating conditions of plan or release.
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(a) If the court determines that the person should be placed on conditional release, the court,
based upon the recommendation of the treatment staff, shall establish a plan of treatment
which the person shall be ordered to follow. This plan of treatment may include, but shall
not be limited to: Provisions as to where the person shall reside and with whom, taking
prescribed medications, attending individual and group counseling, maintaining
employment, having no contact with children, not frequenting facilities, locations, events
or otherwise in which children are likely to be present and not engaging in activities in
which contact with children is likely. Upon a showing by the person that the person
accepts the plan of treatment and is prepared to follow it, the court shall release the
person from the transitional release program.
(b) After a minimum of five years have passed in which the person has been free of
violations of conditions of such person's treatment plan, the treatment staff, or other
professionals directed by the court may examine such person to determine if the person's
mental abnormality or personality disorder has changed so as to warrant such person
being considered for final discharge. The person preparing the report shall forward the
report to the court. The court shall review the same. If the court determines that probable
cause exists to believe that the person's mental abnormality or personality disorder has so
changed that the person is safe to be entitled to final discharge, the court shall set a
formal hearing on the issue. The attorney general shall have the burden of proof to show
beyond a reasonable doubt that the person's mental abnormality or personality disorder
remains such that such person is not appropriate for final discharge. The person shall
have the same rights as enumerated in K.S.A. 59-29a06 and amendments
thereto. Subsequent to either a court review or a hearing, the court shall issue an
appropriate order with findings of fact. The order of the court shall be provided to the
attorney general, the person and the secretary.
(c) If, after a hearing, the court is convinced beyond a reasonable doubt that the person is not
appropriate for final discharge, the court shall continue custody of the person with the
secretary for placement in a secure facility, transitional release program or conditional
release program. Otherwise, the court shall order the person finally discharged. In the
event the court does not order final discharge of the person, the person still retains the
right to annual reviews.
(d) At any time during which the person is on conditional release and the professional person
designated by the court in the treatment plan to monitor the person's compliance with it
determines that the person has violated any material condition of that plan, that
professional person may request the district court to issue an emergency ex parte order
directing any law enforcement officers to take the person into custody and return the
person to the secure commitment facility. Any such request may be made verbally or by
telephone, but shall be followed in written, facsimile or electronic copy form delivered to
the court not later than 5:00 p.m. of the first day the district court is open for the
transaction of business after the verbal or telephonic request was made.
(e) Upon the person being returned to the secure commitment facility from conditional
release, notice thereof shall be given by the secretary to the court. The court shall set the
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matter for a hearing within two working days of receipt of notice of the person's having
been returned to the secure commitment facility and cause notice thereof to be given to
the attorney general, the person and the secretary. The attorney general shall have the
burden of proof to show probable cause that the person violated conditions of conditional
release. The hearing shall be to the court. At the conclusion of the hearing the court shall
issue an order returning the person to the secure commitment facility, to the transitional
release program or to conditional release, and may order such other further conditions
with which the person must comply if the person is returned to either the transitional
release program or to conditional release.
(f) The final discharge shall not prevent the person from being prosecuted for any criminal
acts which the person is alleged to have committed or from being subject in the future to
a subsequent commitment under this act.
59-29a20.

Bail, bond, house arrest or other release; not eligible.

Any person for whom a petition pursuant to this act has been filed and is in the secure
confinement of the state shall not be eligible for bail, bond, house arrest or any other
measures releasing the person from the physical protective custody of the state,
notwithstanding the provisions of K.S.A. 59-29a10 and amendments thereto.
59-29a21.

Severability.

If any provision of this act [*] or the application thereof to any person or circumstances is
held invalid, the invalidity shall not affect other provisions or applications of the act which
can be given effect without the invalid provisions or application and, to this end, the
provisions of this act are severable.
59-29a22.

Sexually violent predators; rights and rules of conduct; definitions.

(a) As used in this section:
1. "Patient" means any individual:
A.

Who is receiving services for mental illness and who is admitted, detained,
committed, transferred or placed in the custody of the secretary of social and
rehabilitation services under the authority of K.S.A. 22-3219, 22-3302, 223303, 22-3428a, 22-3429, 22-3430, 59-29a05, 75-5209 and 76-1306, and
amendments thereto.

B.

In the custody of the secretary of social and rehabilitation services after being
found a sexually violent predator pursuant to K.S.A. 59-29a01 et seq., and
amendments thereto, including any sexually violent predator placed on
transitional release.
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2. “Restraints" means the application of any devices, other than human force alone, to
any part of the body of the patient for the purpose of preventing the patient from
causing injury to self or others.
3. "Seclusion" means the placement of a patient, alone, in a room, where the patient's
freedom to leave is restricted and where the patient is not under continuous
observation.
(b) Each patient shall have the following rights:
1. Upon admission or commitment, be informed orally and in writing of the patient's
rights under this section. Copies of this section shall be posted conspicuously in each
patient area, and shall be available to the patient's guardian and immediate family.
2. The right to refuse to perform labor which is of financial benefit to the facility in
which the patient is receiving treatment or service. Privileges or release from the
facility may not be conditioned upon the performance of any labor which is regulated
by this subsection. Tasks of a personal housekeeping nature are not considered
compensable labor. Patients may voluntarily engage in therapeutic labor which is of
financial benefit to the facility if such labor is compensated in accordance with a plan
approved by the department and if:
A.

The specific labor is an integrated part of the patient's treatment plan approved
as a therapeutic activity by the professional staff member responsible for
supervising the patient's treatment;

B.

the labor is supervised by a staff member who is qualified to oversee the
therapeutic aspects of the activity;

C.

the patient has given written informed consent to engage in such labor and has
been informed that such consent may be withdrawn at any time; and

D.

the labor involved is evaluated for its appropriateness by the staff of the
facility at least once every 120 days.

3. A right to receive prompt and adequate treatment, rehabilitation and educational
services appropriate for such patient's condition, within the limits of available state
and federal funds.
4. Have the right to be informed of such patient's treatment and care and to participate in
the planning of such treatment and care.
5. Have the following rights, under the following procedures, to refuse medication and
treatment:
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A.

Have the right to refuse all medication and treatment except as ordered by a
court or in a situation in which the medication or treatment is necessary to
prevent serious physical harm to the patient or to others. Except when
medication or medical treatment has been ordered by the court or is necessary
to prevent serious physical harm to others as evidenced by a recent overt act,
attempt or threat to do such harm, a patient may refuse medications and
medical treatment if the patient is a member of a recognized religious
organization and the religious tenets of such organization prohibit such
medications and treatment.

B.

Medication may not be used as punishment, for the convenience of staff, as a
substitute for a treatment program, or in quantities that interfere with a
patient's treatment program.

C.

Patients will have the right to have explained the nature of all medications
prescribed, the reason for the prescription and the most common side effects
and, if requested, the nature of any other treatments ordered.

6. Except as provided in paragraph (2), have a right to be free from physical restraint
and seclusion.
A.

Restraints or seclusion shall not be applied to a patient unless it is determined
by the superintendent of the treatment facility or a physician or licensed
psychologist to be necessary to prevent immediate substantial bodily injury to
the patient or others and that other alternative methods to prevent such injury
are not sufficient to accomplish this purpose. Restraint or seclusion shall never
be used as a punishment or for the convenience of staff. The extent of the
restraint or seclusion applied to the patient shall be the least restrictive
measure necessary to prevent such injury to the patient or others, and the use
of restraint or seclusion in a treatment facility shall not exceed three hours
without medical reevaluation. When restraints or seclusion are applied, there
shall be monitoring of the patient's condition at a frequency determined by the
treating physician or licensed psychologist, which shall be no less than once
per each 15 minutes. The superintendent of the treatment facility or a
physician or licensed psychologist shall sign a statement explaining the
treatment necessity for the use of any restraint or seclusion and shall make
such statement a part of the permanent treatment record of the patient.

B.

The provisions of clause (A) shall not prevent:
i.

The use of seclusion as part of a treatment methodology that calls for time
out when the patient is refusing to participate in a treatment or has become
disruptive of a treatment process.

ii.

Patients may be restrained for security reasons during transport to or from
the patient's building, including transport to another treatment facility.
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Any patient committed or transferred to a hospital or other health care
facility for medical care may be isolated for security reasons within locked
facilities in the hospital.
iii.

Patients may be locked or restricted in such patient's room during the night
shift, if such patient resides in a unit in which each room is equipped with
a toilet and sink or if the patients who do not have toilets in the rooms
shall be given an opportunity to use a toilet at least once every hour, or
more frequently if medically indicated.

iv.

Patients may be locked in such patient's room for a period of time no
longer than one hour during each change of shift by staff to permit staff
review of patient needs.

v.

Patients may also be locked in such patient's room on a unit-wide or
facility-wide basis as an emergency measure as needed for security
purposes to deal with an escape or attempted escape, the discovery of a
dangerous weapon in the unit or facility or the receipt of reliable
information that a dangerous weapon is in the unit or facility, or to prevent
or control a riot or the taking of a hostage. A unit-wide or facility-wide
emergency isolation order may only be authorized by the superintendent
of the facility where the order is applicable or the superintendent's
designee. A unit-wide or facility-wide emergency isolation order shall be
approved within one hour after it is authorized by the superintendent or the
superintendent's designee. An emergency order for unit-wide or facilitywide isolation may only be in effect for the period of time needed to
preserve order while dealing with the situation and may not be used as a
substitute for adequate staffing. During a period of unit-wide or facilitywide isolation, the status of each patient shall be reviewed every 30
minutes to ensure the safety and comfort of the patient, and each patient
who is locked in a room without a toilet shall be given an opportunity to
use a toilet at least once every hour, or more frequently if medically
indicated. The facility shall have a written policy covering the use of
isolation that ensures that the dignity of the individual is protected, that the
safety of the individual is secured, and that there is regular, frequent
monitoring by trained staff to care for bodily needs as may be required.

vi.

Individual patients who are referred by the court or correctional facilities
for criminal evaluations may be placed in administrative confinement for
security reasons and to maintain proper institutional management when
treatment cannot be addressed through routine psychiatric methods.
Administrative confinement of individuals shall be limited to only patients
that demonstrate or threaten substantial injury to other patients or staff and
when there are no clinical interventions available that will be effective to
maintain a safe and therapeutic environment for both patients and staff.
Administrative confinement shall not be used for any patient who is
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actively psychotic or likely to be psychologically harmed. The status of
each patient shall be reviewed every 15 minutes to ensure the safety and
comfort of the patient. The patient shall be afforded all patient rights
including being offered a minimum of one hour of supervised opportunity
for personal hygiene, exercise and to meet other personal needs.
7. The right not to be subject to such procedures as psychosurgery, electroshock therapy,
experimental medication, aversion therapy or hazardous treatment procedures without
the written consent of the patient or the written consent of a parent or legal guardian,
if such patient is a minor or has a legal guardian provided that the guardian has
obtained authority to consent to such from the court which has venue over the
guardianship following a hearing held for that purpose.
8. The right to individual religious worship within the facility if the patient desires such
an opportunity. The provisions for worship shall be available to all patients on a
nondiscriminatory basis. No individual may be coerced into engaging in any religious
activities.
9. A right to a humane psychological and physical environment within the hospital
facilities. All facilities shall be designed to afford patients with comfort and safety, to
promote dignity and ensure privacy. Facilities shall also be designed to make a
positive contribution to the effective attainment of the treatment goals of the hospital.
10. The right to confidentiality of all treatment records, and as permitted by other
applicable state or federal laws, have the right to inspect and to receive a copy of such
records.
11. Except as otherwise provided, have a right to not be filmed or taped, unless the
patient signs an informed and voluntary consent that specifically authorizes a named
individual or group to film or tape the patient for a particular purpose or project
during a specified time period. The patient may specify in such consent periods
during which, or situations in which, the patient may not be filmed or taped. If a
patient is legally incompetent, such consent shall be granted on behalf of the patient
by the patient's guardian. A patient may be filmed or taped for security purposes
without the patient's consent.
12. The right to be informed in writing upon or at a reasonable time after admission, of
any liability that the patient or any of the patient's relatives may have for the cost of
the patient's care and treatment and of the right to receive information about charges
for care and treatment services.
13. The right to be treated with respect and recognition of the patient's dignity and
individuality by all employees of the treatment facility.
14. Patients have an unrestricted right to send sealed mail and receive sealed mail to or
from legal counsel, the courts, the secretary of social and rehabilitation services, the
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superintendent of the treatment facility, the agency designated as the developmental
disabilities protection and advocacy agency pursuant to P.L. 94-103, as amended,
private physicians and licensed psychologists, and have reasonable access to letterwriting materials.
15. The right as specified under clause (A) to send and receive sealed mail, subject to the
limitations specified under clause (B):
(A)

A patient shall also have a right to send sealed mail and receive sealed mail to
or from other persons, subject to physical examination in the patient's
presence if there is reason to believe that such communication contains
contraband materials or objects that threaten the security of patients or staff.
The officers and staff of a facility may not read any mail covered by this
clause.

(B)

The above rights to send and receive sealed and confidential mail are subject
to the following limitations:
i.

An officer or employee of the facility at which the patient is placed may
delay delivery of the mail to the patient for a reasonable period of time to
verify whether the person named as the sender actually sent the mail; may
open the mail and inspect it for contraband outside the presence of the
patient; or may, if the officer or staff member cannot determine whether
the mail contains contraband, return the mail to the sender along with
notice of the facility mail policy.

ii.

The superintendent of the facility or the superintendent's designee may, in
accordance with the standards and the procedure under subsection (c) for
denying a right for cause, authorize a member of the facility treatment
staff to read the mail, if the superintendent or the superintendent's
designee has reason to believe that the mail could pose a threat to security
at the facility or seriously interfere with the treatment, rights, or safety of
the patient or others.

iii.

Residents may be restricted in receiving in the mail items deemed to be
pornographic, offensive or which is deemed to jeopardize their individual
treatment or that of others.

16. Reasonable access to a telephone to make and receive telephone calls within
reasonable limits.
17. Be permitted to use and wear such patient's own clothing and personal possessions,
including toilet articles, or be furnished with an adequate allowance of clothes if none
are available. Provision shall be made to launder the patient's clothing.
18. Be provided a reasonable amount of individual secure storage space for private use.
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19. Reasonable protection of privacy in such matters as toileting and bathing.
20. Be permitted to see a reasonable number of visitors who do not pose a threat to the
security or therapeutic climate of other patients or the facility.
21. The right to present grievances under the procedures established by each facility on
the patient's own behalf or that of others to the staff or superintendent of the treatment
facility without justifiable fear of reprisal and to communicate, subject to paragraph
(14), with public officials or with any other person without justifiable fear of reprisal.
22. The right to spend such patient's money as such patient chooses, except to the extent
that authority over the money is held by another, including the parent of a minor, a
court-appointed guardian of the patient's estate or a representative payee. A treatment
facility may, as a part of its security procedures, use a patient trust account in lieu of
currency that is held by a patient and may establish reasonable policies governing
patient account transactions.
(c) A patient's rights guaranteed under subsections (b)(15) to (b)(21) may be denied for cause
after review by the superintendent of the facility or the superintendent's designee, and
may be denied when medically or therapeutically contraindicated as documented by the
patient's physician or licensed psychologist in the patient's treatment record. The
individual shall be informed in writing of the grounds for withdrawal of the right and
shall have the opportunity for a review of the withdrawal of the right in an informal
hearing before the superintendent of the facility or the superintendent's designee. There
shall be documentation of the grounds for withdrawal of rights in the patient's treatment
record. After an informal hearing is held, a patient or such patient's representative may
petition for review of the denial of any right under this subsection through the use of the
grievance procedure provided in subsection (d).
(d) The department of social and rehabilitation services shall establish procedures to assure
protection of patients' rights guaranteed under this section.
(e) No person may intentionally retaliate or discriminate against any patient or employee for
contacting or providing information to any state official or to an employee of any state
protection and advocacy agency, or for initiating, participating in, or testifying in a
grievance procedure or in an action for any remedy authorized under this section.
(f) This section shall be a part of and supplemental to article 29a of chapter 59 of the Kansas
Statutes Annotated, and amendments thereto.
59-29a23.

Habeas corpus petition; costs related thereto.

(a) Whenever a person civilly committed pursuant to K.S.A. 59-29a01 et seq., and
amendments thereto, files a petition pursuant to K.S.A. 60-1501 et seq., and amendments
thereto, relating to such commitment, the costs incurred, including, but not limited to,
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costs of appointed counsel fees and expenses, witness fees and expenses, expert fees and
expenses, and other expenses related to the prosecution and defense of such petition shall
be taxed to the county responsible for the costs. Any district court receiving a statement
of costs from another district court shall forthwith approve the same for payment out of
the general fund of its county except that it may refuse to approve the same for payment
only on the ground that it is not the county responsible for the costs. If the claim for costs
is not paid within 120 days, an action may be maintained thereon by the claimant county
in the district court of the claimant county against the debtor county.
(b) The county responsible for the costs incurred pursuant to subsection (a) shall be
reimbursed for such costs by the office of the attorney general from the sexually violent
predator expense fund. The attorney general shall develop and implement a procedure to
provide such reimbursements. If there are no moneys available in such fund to pay any
such reimbursements, the county may file a claim against the state pursuant to article 9 of
chapter 46, of the Kansas Statutes Annotated, and amendments thereto.
(c) As used in this section, "county responsible for the costs" means the county where the
person was determined to be a sexually violent predator pursuant to K.S.A. 59-29a01 et
seq., and amendments thereto.
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TEXT OF STATUTES
Section 1

Definitions

As used in this chapter the following words shall, except as otherwise provided, have the
following meanings:
“Agency with jurisdiction”, the agency with the authority to direct the release of a person
presently incarcerated, confined or committed to the department of youth services, regardless
of the reason for such incarceration, confinement or commitment, including, but not limited
to a sheriff, keeper, master or superintendent of a jail, house of correction or prison, the
director of a custodial facility in the department of youth services, the parole board and,
where a person has been found incompetent to stand trial, a district attorney.
“Community access board”, a board consisting of five members appointed by the
commissioner of correction, whose function shall be to consider a person’s placement within
a community access program and conduct an annual review of a person’s sexual
dangerousness.
“Community Access Program”, a program established pursuant to section six A that provides
for a person’s reintegration into the community.
“Conviction”, a conviction of or adjudication as a delinquent juvenile or a youthful offender
by reason of sexual offense, regardless of the date of offense or date of conviction or
adjudication.
“Mental abnormality”, a congenital or acquired condition of a person that affects the
emotional or volitional capacity of the person in a manner that predisposes that person to the
commission of criminal sexual acts to a degree that makes the person a menace to the health
and safety of other persons.
“Personality disorder”, a congenital or acquired physical or mental condition that results in a
general lack of power to control sexual impulses.
“Qualified examiner”, a physician who is licensed pursuant to section two of chapter one
hundred and twelve who is either certified in psychiatry by the American Board of Psychiatry
and Neurology or eligible to be so certified, or a psychologist who is licensed pursuant to
sections one hundred and eighteen to one hundred and twenty-nine, inclusive, of chapter one
hundred and twelve; provided, however, that the examiner has had two years of experience
with diagnosis or treatment of sexually aggressive offenders and is designated by the
commissioner of correction. A “qualified examiner” need not be an employee of the
department of correction or of any facility or institution of the department.
“Sexual offense”, includes any of the following crimes: indecent assault and battery on a
child under fourteen under the provisions of section thirteen B of chapter two hundred and
sixty-five; aggravated indecent assault and battery on a child under the age of 14 under
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section 13B1/2 of chapter 265; a repeat offense under section 13B3/4 of chapter 265;
indecent assault and battery on a mentally retarded person under the provisions of section
thirteen F of chapter two hundred and sixty-five; indecent assault and battery on a person
who has obtained the age of fourteen under the provisions of section thirteen H of chapter
two hundred and sixty-five; rape under the provisions of section twenty-two of chapter two
hundred and sixty-five; rape of a child under sixteen with force under the provisions of
section twenty-two A of chapter two hundred and sixty-five; aggravated rape of a child under
16 with force under section 22B of chapter 265; a repeat offense under section 22C of
chapter 265; rape and abuse of a child under sixteen under the provisions of section twentythree of chapter two hundred and sixty-five; aggravated rape and abuse of a child under
section 23A of chapter 265; a repeat offense under section 23B of chapter 265; assault with
intent to commit rape under the provisions of section twenty-four of chapter two hundred and
sixty-five; assault on a child with intent to commit rape under section 24B of chapter 265;
kidnapping under section 26 of said chapter 265 with intent to commit a violation of section
13B, 13B1/2, 13B3/4, 13F, 13H, 22, 22A, 22B, 22C, 23, 23A, 23B, 24 or 24B of said chapter
265; enticing away a person for prostitution or sexual intercourse under section 2 of chapter
272; drugging persons for sexual intercourse under section 3 of chapter 272; inducing a
person under 18 into prostitution under section 4A of said chapter 272; living off or sharing
earnings of a minor prostitute under section 4B of said chapter 272; open and gross lewdness
and lascivious behavior under section 16 of said chapter 272; incestuous intercourse under
section 17 of said chapter 272 involving a person under the age of 21; dissemination or
possession with the intent to disseminate to a minor matter harmful to a minor under section
28 of said chapter 272; posing or exhibiting a child in a state of nudity under section 29A of
said chapter 272; dissemination of visual material of a child in a state of nudity or sexual
conduct under section 29B of said chapter 272; purchase or possession of visual material of a
child depicted in sexual conduct under section 29C of said chapter 272; dissemination of
visual material of a child in the state of nudity or in sexual conduct under section 30D of
chapter 272; unnatural and lascivious acts with a child under the age of sixteen under the
provisions of section thirty-five A of chapter two hundred and seventy-two; accosting or
annoying persons of the opposite sex and lewd, wanton and lascivious speech or behavior
under section 53 of said chapter 272; and any attempt to commit any of the above listed
crimes under the provisions of section six of chapter two hundred and seventy-four or a like
violation of the laws of another state, the United States or a military, territorial or Indian
tribal authority; and any other offense, the facts of which, under the totality of the
circumstances, manifest a sexual motivation or pattern of conduct or series of acts of
sexually-motivated offenses.
“Sexually dangerous person”, any person who has been (i) convicted of or adjudicated as a
delinquent juvenile or youthful offender by reason of a sexual offense and who suffers from a
mental abnormality or personality disorder which makes the person likely to engage in sexual
offenses if not confined to a secure facility; (ii) charged with a sexual offense and was
determined to be incompetent to stand trial and who suffers from a mental abnormality or
personality disorder which makes such person likely to engage in sexual offenses if not
confined to a secure facility; or (iii) previously adjudicated as such by a court of the
commonwealth and whose misconduct in sexual matters indicates a general lack of power to
control his sexual impulses, as evidenced by repetitive or compulsive sexual misconduct by
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either violence against any victim, or aggression against any victim under the age of 16 years,
and who, as a result, is likely to attack or otherwise inflict injury on such victims because of
his uncontrolled or uncontrollable desires.
Section 2

Nemansket Correctional Center; treatment and rehabilitation personnel

The commissioner of correction shall maintain subject to the jurisdiction of the department of
correction a treatment program or branch thereof at a correctional institution for the care,
custody, treatment and rehabilitation of persons adjudicated as being sexually dangerous.
Said facility shall be known as the “Nemansket Correctional Center”. The commissioner of
correction shall appoint a chief administrative officer who shall have responsibility for
providing personnel with respect to the treatment and rehabilitation of the sexually dangerous
persons, consistent with public safety. The commissioner of correction shall have the
authority to promulgate regulations consistent with the provisions of this chapter.
Section 2A
services

Transfer to a correctional institution; provision of voluntary treatment

An individual committed as sexually dangerous and who has also been sentenced for a
criminal offense and said sentence has not expired may be transferred from the treatment
center to another correctional institution designated by the commissioner of correction. In
determining whether a transfer to a correctional institution is appropriate the commissioner of
correction may consider the following factors:
(1) the person’s unamenability to treatment;
(2) the person’s unwillingness or failure to follow treatment recommendations;
(3) the person’s lack of progress in treatment at the center or branch thereof;
(4) the danger posed by the person to other residents or staff at the Treatment Center or
branch thereof;
(5) the degree of security necessary to protect the public.
The department of correction shall promulgate regulations establishing a transfer board and
procedures governing transfer, including notification of hearing, opportunity to be heard,
written decision notification of decision, opportunity for appeal, and periodic review of
placement.
The commissioner of correction shall make available to the remanded individuals a program
of voluntary treatment services. An annual review shall be conducted of the current sexual
dangerousness of each transferred individual and a report prepared which shall be admissible
in a hearing under section nine of this chapter. Upon completion of said person’s criminal
sentence, he shall be returned to the treatment center and considered for participation in the
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community access program. Existing civil commitments to the treatment center shall not be
vacated by the transfer to a correctional institution.
Section 3 to 6 Repealed, 1990, 150, Sec. 304
Section 6A Most appropriate level of security; participation in community access
program; notice required
Any person committed as a sexually dangerous person to the treatment center or a branch
thereof under the provisions of this chapter shall be held in the most appropriate level of
security required to ensure protection of the public, correctional staff, himself and others.
Any juvenile who is committed as a sexually dangerous person to the treatment center or a
branch thereof under the provisions of this chapter shall be segregated from any adults held
at such facility.
Only a person whose criminal sentence has expired or upon whom a criminal sentence was
never imposed shall be entitled to apply for participation in a community access program
once in every twelve months. Said program shall be administered pursuant to the rules and
regulations promulgated by the department of correction. As part of its program of
community access the department of correction shall establish a board known as the
community access board which board shall consist of five members appointed by the
commissioner of correction, consistent with the rules and regulations of the department.
Membership shall include three department of correction employees and two persons who are
not department of correction employees, but who may be independent contractors or
consultants. The non-employee members shall consist of psychiatrists or psychologists
licensed by the commonwealth. The board shall evaluate residents for participation in the
community access program and establish conditions to ensure the safety of the general
community. The board shall have access to all records of the person being evaluated and
shall give a report of its findings including dissenting views, to the chief administrative
officer of the center. Such report shall be admissible in any hearing under section nine of this
chapter. The board shall also conduct annual reviews of and prepare reports on the current
sexual dangerousness of all persons at the treatment center, including those whose criminal
sentences have not expired. The reports shall be admissible in a hearing under section nine of
this chapter.
Any person participating in a community access program under this section shall continue to
reside within the secure confines of MCI-Bridgewater and be under daily evaluation by
treatment center personnel to determine if he presents a danger to the community. Upon
approval of a person for participation in a community access program, notice shall be given
to the colonel of state police, to the attorney general, to the district attorney in the district
from which the person’s criminal commitment originated, to the police department of the city
or town from which the commitment originated, the police department of the town of
Bridgewater, the police department where such person’s participation in the community
access program will occur the employer of persons participating in the access program, and
any victim of the sexual offense from which the commitment originated. If such victim is
deceased at the time of such program participation, notice of the person’s participation in a
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community access program shall be given to the parent, spouse or other member of the
immediate family of such deceased victim.
Section 7

Repealed, 1990, 150, Sec. 304

Section 8

Repealed, 1993, 489, Sec. 5

Section 9

Petitions for examination and discharge

Any person committed to the treatment center shall be entitled to file a petition for
examination and discharge once in every twelve months. Such petition may be filed by either
the committed person, his parents, spouse, issue, next of kin or any friend. The department of
correction may file a petition at any time if it believes a person is no longer a sexually
dangerous person. A copy of any petition filed under this subsection shall be sent within
fourteen days after the filing thereof to the department of the attorney general and to the
district attorney for the district where the original proceedings were commenced. Said
petition shall be filed in the district of the superior court department in which said person was
committed. The petitioner shall have a right to a speedy hearing on a date set by the
administrative justice of the superior court department. Upon the motion of the person or
upon its own motion, the court shall appoint counsel for the person. The hearing may be held
in any court or any place designated for such purpose by the administrative justice of the
superior court department. In any hearing held pursuant to the provisions of this section,
either the petitioner or the commonwealth may demand that the issue be tried by a jury. If a
jury trial is demanded, the matter shall proceed according to the practice of trial in civil cases
in the superior court.
The court shall issue whatever process is necessary to assure the presence in court of the
committed person. The court shall order the petitioner to be examined by two qualified
examiners, who shall conduct examinations, including personal interviews, of the person on
whose behalf such petition is filed and file with the court written reports of their
examinations and diagnoses, and their recommendations for the disposition of such person.
Said reports shall be admissible in a hearing pursuant to this section. If such person refuses,
without good cause, to be personally interviewed by a qualified examiner appointed pursuant
to this section, such person shall be deemed to have waived his right to a hearing on the
petition and the petition shall be dismissed upon motion filed by the commonwealth. The
qualified examiners shall have access to all records of the person being examined. Evidence
of the person’s juvenile and adult court and probation records, psychiatric and psychological
records, the department of correction’s updated annual progress report of the petition,
including all relevant materials prepared in connection with the section six A process, and
any other evidence that tends to indicate that he is a sexually dangerous person shall be
admissible in a hearing under this section. The chief administrative officer of the treatment
center or his designee may testify at the hearing regarding the annual report and his
recommendations for the disposition of the petition. Unless the trier of fact finds that such
person remains a sexually dangerous person, it shall order such person to be discharged from
the treatment center. Upon such discharge, notice shall be given to the chief administrative
officer, to the commissioner of correction and the colonel of state police, to the attorney
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general, to the district attorney in the district from which the commitment originated, to the
police department of the city or town from which the commitment originated, the police
department of the town of Bridgewater, the police department where such person is
anticipated to take up residency, any employer of the resident, the department of criminal
justice information services, and any victim of the sexual offense from which the
commitment originated; provided, however, that said victim has requested notification
pursuant to section three of chapter two hundred and fifty-eight B. If such victim is deceased
at the time of such discharge, notice of such discharge shall be given to the parent, spouse or
other member of the immediate family of such deceased victim.
Section 9A, 9BRepealed, 1993, 489, Sec. 5
Section 10, 11Repealed, 1993, 489, Sec. 6
Section 12
Notification of persons adjudicated as delinquent juvenile or youthful
offender by reason of a sexual offense; petitions for classification as sexually dangerous
person; hearings
(a) Any agency with jurisdiction of a person who has ever been convicted of or adjudicated
as a delinquent juvenile or a youthful offender by reason of a sexual offense as defined in
section 1, regardless of the reason for the current incarceration, confinement or
commitment, or who has been charged with such offense but has been found incompetent
to stand trial, or who has been charged with any offense, is currently incompetent to stand
trial and has previously been convicted of or adjudicated as a delinquent juvenile or a
youthful offender by reason of a sexual offense, shall notify in writing the district
attorney of the county where the offense occurred and the attorney general six months
prior to the release of such person, except that in the case of a person who is returned to
prison for no more than six months as a result of a revocation of parole or who is
committed for no more than six months, such notice shall be given as soon as practicable
following such person’s admission to prison. In such notice, the agency with jurisdiction
shall also identify those prisoners or youths who have a particularly high likelihood of
meeting the criteria for a sexually dangerous person.
(b) When the district attorney or the attorney general determines that the prisoner or youth in
the custody of the department of youth services is likely to be a sexually dangerous
person as defined in section 1, the district attorney or the attorney general at the request
of the district attorney may file a petition alleging that the prisoner or youth is a sexually
dangerous person and stating sufficient facts to support such allegation in the superior
court where the prisoner or youth is committed or in the superior court of the county
where the sexual offense occurred.
(c) Upon the filing of a petition under this section, the court in which the petition was filed
shall determine whether probable cause exists to believe that the person named in the
petition is a sexually dangerous person. Such person shall be provided with notice of, and
an opportunity to appear in person at, a hearing to contest probable cause.
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(d) At the probable cause hearing, the person named in the petition shall have the following
rights:
1. to be represented by counsel;
2. to present evidence on such person’s behalf;
3. to cross-examine witnesses who testify against such person; and
4. to view and copy all petitions and reports in the court file.
(e) If the person named in the petition is scheduled to be released from jail, house of
correction, prison or a facility of the department of youth services at any time prior to the
court’s probable cause determination, the court, upon a sufficient showing based on the
evidence before the court at that time, may temporarily commit such person to the
treatment center pending disposition of the petition. The person named in the petition
may move the court for relief from such temporary commitment at any time prior to the
probable cause determination.
Section 13
Temporary commitment of prisoner or youth to treatment center; right
to counsel; psychological examination
(a) If the court is satisfied that probable cause exists to believe that the person named in the
petition is a sexually dangerous person, the prisoner or youth shall be committed to the
treatment center for a period not exceeding 60 days for the purpose of examination and
diagnosis under the supervision of two qualified examiners who shall, no later than 15
days prior to the expiration of said period, file with the court a written report of the
examination and diagnosis and their recommendation of the disposition of the person
named in the petition.
(b) The court shall supply to the qualified examiners copies of any juvenile and adult court
records which shall contain, if available, a history of previous juvenile and adult offenses,
previous psychiatric and psychological examinations and such other information as may
be pertinent or helpful to the examiners in making the diagnosis and recommendation.
The district attorney or the attorney general shall provide a narrative or police reports for
each sexual offense conviction or adjudication as well as any psychiatric, psychological,
medical or social worker records of the person named in the petition in the district
attorney’s or the attorney general’s possession. The agency with jurisdiction over the
person named in the petition shall provide such examiners with copies of any incident
reports arising out of the person’s incarceration or custody.
(c) The person named in the petition shall be entitled to counsel and, if indigent, the court
shall appoint an attorney. All written documentation submitted to the two qualified
examiners shall also be provided to counsel for the person named in the petition and to
the district attorney and attorney general.
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(d) Any person subject to an examination pursuant to the provisions of this section may
retain a psychologist or psychiatrist who meets the requirements of a qualified examiner,
as defined in section 1, to perform an examination on his behalf. If the person named in
the petition is indigent, the court shall provide for such qualified examiner.
Section 14
Trial by jury; right to counsel; admissibility of evidence; commitment to
treatment; temporary commitments pending disposition of petitions
(a) The district attorney, or the attorney general at the request of the district attorney, may
petition the court for a trial. In any trial held pursuant to this section, either the person
named in the petition or the petitioning party may demand, in writing, that the case be
tried to a jury and, upon such demand, the case shall be tried to a jury. Such petition shall
be made within 14 days of the filing of the report of the two qualified examiners. If such
petition is timely filed within the allowed time, the court shall notify the person named in
the petition and his attorney, the district attorney and the attorney general that a trial by
jury will be held within 60 days to determine whether such person is a sexually
dangerous person. The trial may be continued upon motion of either party for good cause
shown or by the court on its own motion if the interests of justice so require, unless the
person named in the petition will be substantially prejudiced thereby. The person named
in the petition shall be confined to a secure facility for the duration of the trial.
(b) The person named in the petition shall be entitled to the assistance of counsel and shall be
entitled to have counsel appointed if he is indigent in accordance with section 2 of
chapter 211D. In addition, the person named in the petition may retain experts or
professional persons to perform an examination on his behalf. Such experts or
professional persons shall be permitted to have reasonable access to such person for the
purpose of the examination as well as to all relevant medical and psychological records
and reports of the person named in the petition. If the person named in the petition is
indigent under said section 2 of said chapter 211D, the court shall, upon such person’s
request, determine whether the expert or professional services are necessary and shall
determine reasonable compensation for such services. If the court so determines, the
court shall assist the person named in the petition in obtaining an expert or professional
person to perform an examination and participate in the trial on such person’s behalf. The
court shall approve payment for such services upon the filing of a certified claim for
compensation supported by a written statement specifying the time expended, services
rendered, expenses incurred and compensation received in the same case or for the same
services from any other source. The court shall inform the person named in the petition of
his rights under this section before the trial commences. The person named in the petition
shall be entitled to have process issued from the court to compel the attendance of
witnesses on his behalf. If such person intends to rely upon the testimony or report of his
qualified examiner, the report must be filed with the court and a copy must be provided to
the district attorney and attorney general no later than ten days prior to the scheduled trial.
(c) Juvenile and adult court probation records, psychiatric and psychological records and
reports of the person named in the petition, including the report of any qualified examiner,
as defined in section 1, and filed under this chapter, police reports relating to such
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person’s prior sexual offenses, incident reports arising out of such person’s incarceration
or custody, oral or written statements prepared for and to be offered at the trial by the
victims of the person who is the subject of the petition and any other evidence tending to
show that such person is or is not a sexually dangerous person shall be admissible at the
trial if such written information has been provided to opposing counsel reasonably in
advance of trial.
(d) If after the trial, the jury finds unanimously and beyond a reasonable doubt that the
person named in the petition is a sexually dangerous person, such person shall be
committed to the treatment center or, if such person is a youth who has been adjudicated
as a delinquent, to the department of youth services until he reaches his twenty-first
birthday, and then to the treatment center for an indeterminate period of a minimum of
one day and a maximum of such person’s natural life until discharged pursuant to the
provisions of section 9. The order of commitment, which shall be forwarded to the
treatment center and to the appropriate agency with jurisdiction, shall become effective
on the date of such person’s parole or in all other cases, including persons sentenced to
community parole supervision for life pursuant to section 133C of chapter 127, on the
date of discharge from jail, the house of correction, prison or facility of the department of
youth services.
(e) If the person named in the petition is scheduled to be released from jail, house of
correction, prison or a facility of the department of youth services at any time prior to the
final judgment, the court may temporarily commit such person to the treatment center
pending disposition of the petition.
Section 15

Competence to stand trial; hearing

If a person who has been charged with a sexual offense has been found incompetent to stand
trial and his commitment is sought and probable cause has been determined to exist pursuant
to section 12, the court, without a jury, shall hear evidence and determine whether the person
did commit the act or acts charged. The hearing on the issue of whether the person did
commit the act or acts charged shall comply with all procedures specified in section 14,
except with respect to trial by jury. The rules of evidence applicable in criminal cases shall
apply and all rights available to criminal defendants at criminal trials, other than the right not
to be tried while incompetent, shall apply. After hearing evidence the court shall make
specific findings relative to whether the person did commit the act or acts charged; the extent
to which the cause of the person’s incompetence to stand trial affected the outcome of the
hearing, including its effect on the person’s ability to consult with and assist counsel and to
testify on his own behalf; the extent to which the evidence could be reconstructed without the
assistance of the person; and the strength of the prosecution’s case. If the court finds, beyond
a reasonable doubt, that the person did commit the act or acts charged, the court shall enter a
final order, subject to appeal by the person named in the petition and the court may proceed
to consider whether the person is a sexually dangerous person according to the procedures set
forth in sections 13 and 14. Any determination made under this section shall not be
admissible in any subsequent criminal proceeding.
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Section 16

Annual reports describing treatments offered

The department of correction and the department of youth services shall annually prepare
reports describing the treatment offered to each person who has been committed to the
treatment center or the department of youth services as a sexually dangerous person and,
without disclosing the identity of such persons, describe the treatment provided. The annual
reports shall be submitted, on or before January 1, 2000 and every November 1 thereafter, to
the clerk of the house of representatives and the clerk of the senate, who shall forward the
same to the house and senate committees on ways and means and to the joint committee on
criminal justice. The treatment center shall submit on or before December 12, 1999 its plan
for the administration and management of the treatment center to the clerk of the house of
representatives and the clerk of the senate, who shall forward the same to the house and
senate committees on ways and means and to the joint committee on criminal justice. The
treatment center shall promptly notify said committees of any modifications to said plan.
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TEXT OF STATUTES
253B.01 CITATION.
This chapter may be cited as the "Minnesota Commitment and Treatment Act."
253B.02 DEFINITIONS.
Subdivision 1. Definitions. For purposes of this chapter, the terms defined in this section
have the meanings given them.
Subd. 1a. Case manager. "Case manager" has the definition given in section 245.462,
subdivision 4, for persons with mental illness.
Subd. 2. Chemically dependent person. "Chemically dependent person" means any person
(a) determined as being incapable of self-management or management of personal affairs by
reason of the habitual and excessive use of alcohol, drugs, or other mind-altering substances;
and (b) whose recent conduct as a result of habitual and excessive use of alcohol, drugs, or
other mind-altering substances poses a substantial likelihood of physical harm to self or
others as demonstrated by (i) a recent attempt or threat to physically harm self or others, (ii)
evidence of recent serious physical problems, or (iii) a failure to obtain necessary food,
clothing, shelter, or medical care. "Chemically dependent person" also means a pregnant
woman who has engaged during the pregnancy in habitual or excessive use, for a nonmedical
purpose, of any of the following substances or their derivatives: opium, cocaine, heroin,
phencyclidine, methamphetamine, amphetamine, tetrahydrocannabinol, or alcohol.
Subd. 3. Commissioner. "Commissioner" means the commissioner of human services or the
commissioner's designee.
Subd. 4. Committing court. "Committing court" means the district court where a petition
for commitment was decided. In a case where commitment proceedings are commenced
following an acquittal of a crime or offense under section 611.026, "committing court"
means the district court in which the acquittal took place.
Subd. 4a. Crime against the person. "Crime against the person" means a violation of or
attempt to violate any of the following provisions: sections 609.185 (murder in the first
degree); 609.19 (murder in the second degree); 609.195 (murder in the third degree); 609.20
(manslaughter in the first degree); 609.205 (manslaughter in the second degree); 609.21
(criminal vehicular homicide and injury); 609.215 (suicide); 609.221 (assault in the first
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degree); 609.222 (assault in the second degree); 609.223 (assault in the third degree);
609.224 (assault in the fifth degree); 609.2242 (domestic assault); 609.23 (mistreatment of
persons confined); 609.231 (mistreatment of residents or patients); 609.2325 (criminal
abuse); 609.233 (criminal neglect); 609.2335 (financial exploitation of a vulnerable adult);
609.235 (use of drugs to injure or facilitate crime); 609.24 (simple robbery); 609.245
(aggravated robbery); 609.25 (kidnapping); 609.255 (false imprisonment); 609.265
(abduction); 609.27, subdivision 1, clause (1) or (2) (coercion); 609.28 (interfering with
religious observance) if violence or threats of violence were used; 609.322, subdivision 1,
paragraph (a), clause (2) (solicitation); 609.342 (criminal sexual conduct in the first degree);
609.343 (criminal sexual conduct in the second degree); 609.344 (criminal sexual conduct in
the third degree); 609.345 (criminal sexual conduct in the fourth degree); 609.365 (incest);
609.498, subdivision 1 (tampering with a witness); 609.50, clause (1) (obstructing legal
process, arrest, and firefighting); 609.561 (arson in the first degree); 609.562 (arson in the
second degree); 609.595 (damage to property); and 609.72, subdivision 3 (disorderly conduct
by a caregiver).
Subd. 4b. Community-based treatment. "Community-based treatment" means community
support services programs defined in section 245.462, subdivision 6; day treatment services
defined in section 245.462, subdivision 8; outpatient services defined in section 245.462,
subdivision 21; and residential treatment services as defined in section 245.462, subdivision
23.
Subd. 4c. County of financial responsibility.
(a) "County of financial responsibility" has the meaning specified in chapter 256G. This
definition does not require that the person qualifies for or receives any other form of
financial, medical, or social service assistance in addition to the services under this
chapter. Disputes about the county of financial responsibility shall be submitted to the
commissioner of human services to be determined in the manner prescribed in section
256G.09.
(b) For purposes of proper venue for filing a petition pursuant to section 253B.064,
subdivision 1, paragraph (a); 253B.07, subdivision 1, paragraph (a); or 253B.185,
subdivision 1, where the designated agency of a county has determined that it is the
county of financial responsibility, then that county is the county of financial
responsibility until a different determination is made by the appropriate county agencies
or the commissioner pursuant to chapter 256G.
Subd. 5. Designated agency. "Designated agency" means an agency selected by the county
board to provide the social services required under this chapter.
Subd. 6. Emergency treatment. "Emergency treatment" means the treatment of a patient
pursuant to section 253B.05 which is necessary to protect the patient or others from
immediate harm.
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Subd. 7. Examiner. "Examiner" means a person who is knowledgeable, trained, and
practicing in the diagnosis and assessment or in the treatment of the alleged impairment, and
who is:
(1) a licensed physician;
(2) a licensed psychologist who has a doctoral degree in psychology or who became a
licensed consulting psychologist before July 2, 1975; or
(3) an advanced practice registered nurse certified in mental health or a licensed
physician assistant, except that only a physician or psychologist meeting these
requirements may be appointed by the court as described by sections 253B.07,
subdivision 3; 253B.092, subdivision 8, paragraph (b); 253B.17, subdivision 3;
253B.18, subdivision 2; and 253B.19, subdivisions 1 and 2, and only a physician or
psychologist may conduct an assessment as described by Minnesota Rules of
Criminal Procedure, rule 20.
Subd. 7a. Harmful sexual conduct.
(a) "Harmful sexual conduct" means sexual conduct that creates a substantial likelihood of
serious physical or emotional harm to another.
(b) There is a rebuttable presumption that conduct described in the following provisions
creates a substantial likelihood that a victim will suffer serious physical or emotional
harm: section 609.342 (criminal sexual conduct in the first degree), 609.343 (criminal
sexual conduct in the second degree), 609.344 (criminal sexual conduct in the third
degree), or 609.345 (criminal sexual conduct in the fourth degree). If the conduct was
motivated by the person's sexual impulses or was part of a pattern of behavior that had
criminal sexual conduct as a goal, the presumption also applies to conduct described in
section 609.185 (murder in the first degree), 609.19 (murder in the second degree),
609.195 (murder in the third degree), 609.20 (manslaughter in the first degree), 609.205
(manslaughter in the second degree), 609.221 (assault in the first degree), 609.222
(assault in the second degree), 609.223 (assault in the third degree), 609.24 (simple
robbery), 609.245 (aggravated robbery), 609.25 (kidnapping), 609.255 (false
imprisonment), 609.365 (incest), 609.498 (tampering with a witness), 609.561 (arson in
the first degree), 609.582, subdivision 1 (burglary in the first degree), 609.713 (terroristic
threats), or 609.749, subdivision 3 or 5 (stalking).
Subd. 8. Head of the treatment facility. "Head of the treatment facility" means the person
who is charged with overall responsibility for the professional program of care and treatment
of the facility or the person's designee.
Subd. 9. Health officer. "Health officer" means:
(1) a licensed physician;
(2) a licensed psychologist;

SOCC Statutes - 149

MINNESOTA - 4

Sex Offender Civil Commitment Statutes - MINNESOTA

(3) a licensed social worker;
(4) a registered nurse working in an emergency room of a hospital;
(5) a psychiatric or public health nurse as defined in section 145A.02, subdivision 18;
(6) an advanced practice registered nurse (APRN) as defined in section 148.171,
subdivision 3;
(7) a mental health professional providing mental health mobile crisis intervention
services as described under section 256B.0624; or
(8) a formally designated member of a prepetition screening unit established by section
253B.07.
Subd. 10. Interested person. "Interested person" means:
(1) an adult, including but not limited to, a public official, including a local welfare
agency acting under section 626.5561, and the legal guardian, spouse, parent, legal
counsel, adult child, next of kin, or other person designated by a proposed patient; or
(2) a health plan company that is providing coverage for a proposed patient.
Subd. 11. Licensed psychologist. "Licensed psychologist" means a person licensed by the
Board of Psychology and possessing the qualifications for licensure provided in section
148.907.
Subd. 12. Licensed physician. "Licensed physician" means a person licensed in Minnesota
to practice medicine or a medical officer of the government of the United States in
performance of official duties.
Subd. 12a. Mental illness. "Mental illness" has the meaning given in section 245.462,
subdivision 20.
Subd. 13. Person who is mentally ill.
(a) A "person who is mentally ill" means any person who has an organic disorder of the brain
or a substantial psychiatric disorder of thought, mood, perception, orientation, or memory
which grossly impairs judgment, behavior, capacity to recognize reality, or to reason or
understand, which is manifested by instances of grossly disturbed behavior or faulty
perceptions and poses a substantial likelihood of physical harm to self or others as
demonstrated by:
(1) a failure to obtain necessary food, clothing, shelter, or medical care as a result of the
impairment;
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(2) an inability for reasons other than indigence to obtain necessary food, clothing,
shelter, or medical care as a result of the impairment and it is more probable than not
that the person will suffer substantial harm, significant psychiatric deterioration or
debilitation, or serious illness, unless appropriate treatment and services are provided;
(3) a recent attempt or threat to physically harm self or others; or
(4) recent and volitional conduct involving significant damage to substantial property.
(b) A person is not mentally ill under this section if the impairment is solely due to:
(1) epilepsy;
(2) developmental disability;
(3) brief periods of intoxication caused by alcohol, drugs, or other mind-altering
substances; or
(4) dependence upon or addiction to any alcohol, drugs, or other mind-altering
substances.
Subd. 14. Developmentally disabled person. "Developmentally disabled person" means
any person:
(1) who has been diagnosed as having significantly subaverage intellectual functioning
existing concurrently with demonstrated deficits in adaptive behavior and who
manifests these conditions prior to the person's 22nd birthday; and
(2) whose recent conduct is a result of a developmental disability and poses a substantial
likelihood of physical harm to self or others in that there has been (i) a recent attempt
or threat to physically harm self or others, or (ii) a failure and inability to obtain
necessary food, clothing, shelter, safety, or medical care.
Subd. 15. Patient. "Patient" means any person who is receiving treatment or committed
under this chapter.
Subd. 16. Peace officer. "Peace officer" means a sheriff, or municipal or other local police
officer, or a State Patrol officer when engaged in the authorized duties of office.
Subd. 17. Person who is mentally ill and dangerous to the public.
(a) A "person who is mentally ill and dangerous to the public" is a person:
(1) who is mentally ill; and
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(2) who as a result of that mental illness presents a clear danger to the safety of others as
demonstrated by the facts that (i) the person has engaged in an overt act causing or
attempting to cause serious physical harm to another and (ii) there is a substantial
likelihood that the person will engage in acts capable of inflicting serious physical
harm on another.
(b) A person committed as a sexual psychopathic personality or sexually dangerous person as
defined in subdivisions 18a and 18b is subject to the provisions of this chapter that apply
to persons who are mentally ill and dangerous to the public.
Subd. 18. Regional treatment center. "Regional treatment center" means any state-operated
facility for persons who are mentally ill, developmentally disabled, or chemically dependent
under the direct administrative authority of the commissioner.
Subd. 18a. Secure treatment facility. "Secure treatment facility" means the Minnesota
Security Hospital and the Minnesota sex offender program facility in Moose Lake and any
portion of the Minnesota sex offender program operated by the Minnesota sex offender
program at the Minnesota Security Hospital, but does not include services or programs
administered by the secure treatment facility outside a secure environment.
Subd. 18b.Sexual psychopathic personality. "Sexual psychopathic personality" means the
existence in any person of such conditions of emotional instability, or impulsiveness of
behavior, or lack of customary standards of good judgment, or failure to appreciate the
consequences of personal acts, or a combination of any of these conditions, which render the
person irresponsible for personal conduct with respect to sexual matters, if the person has
evidenced, by a habitual course of misconduct in sexual matters, an utter lack of power to
control the person's sexual impulses and, as a result, is dangerous to other persons.
Subd. 18c. Sexually dangerous person.
(a) A "sexually dangerous person" means a person who:
(1) has engaged in a course of harmful sexual conduct as defined in subdivision 7a;
(2) has manifested a sexual, personality, or other mental disorder or dysfunction; and
(3) as a result, is likely to engage in acts of harmful sexual conduct as defined in
subdivision 7a.
(b) For purposes of this provision, it is not necessary to prove that the person has an inability
to control the person's sexual impulses.
Subd. 19. Treatment facility. "Treatment facility" means a hospital, community mental
health center, or other treatment provider qualified to provide care and treatment for persons
who are mentally ill, developmentally disabled, or chemically dependent.
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Subd. 20. Verdict. "Verdict" means a jury verdict or a general finding by the trial court
sitting without a jury pursuant to the Rules of Criminal Procedure.
Subd. 21. Pass. "Pass" means any authorized temporary, unsupervised absence from a
treatment facility.
Subd. 22. Pass plan. "Pass plan" means the part of a treatment plan for a person who has
been committed as mentally ill and dangerous that specifies the terms and conditions under
which the patient may be released on a pass.
Subd. 23. Pass-eligible status. "Pass-eligible status" means the status under which a person
committed as mentally ill and dangerous may be released on passes after approval of a pass
plan by the head of a treatment facility.
Subd. 24. Administrative restriction. "Administrative restriction" means any measure
utilized by the commissioner to maintain safety and security, protect possible evidence, and
prevent the continuation of suspected criminal acts. Administrative restriction does not mean
protective isolation as defined by Minnesota Rules, part 9515.3090, subpart 4.
Administrative restriction may include increased monitoring, program limitations, loss of
privileges, restricted access to and use of possessions, and separation of a patient from the
normal living environment, as determined by the commissioner or the commissioner's
designee. Administrative restriction applies only to patients in a secure treatment facility as
defined in subdivision 18a who:
(1) are suspected of committing a crime or charged with a crime;
(2) are the subject of a criminal investigation;
(3) are awaiting sentencing following a conviction of a crime; or
(4) are awaiting transfer to a correctional facility.
The commissioner shall establish policies and procedures according to section 246.014,
paragraph (d), regarding the use of administrative restriction. The policies and procedures
shall identify the implementation and termination of administrative restrictions. Use of
administrative restriction and the reason associated with the use shall be documented in the
patient's medical record.
Subd. 25. Safety. "Safety" means protection of persons or property from potential danger,
risk, injury, harm, or damage.
Subd. 26. Security. "Security" means the measures necessary to achieve the management
and accountability of patients of the facility, staff, and visitors, as well as property of the
facility.
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253B.03 RIGHTS OF PATIENTS.
Subdivision 1. Restraints.
(a) A patient has the right to be free from restraints. Restraints shall not be applied to a
patient in a treatment facility unless the head of the treatment facility, a member of the
medical staff, or a licensed peace officer who has custody of the patient determines that
they are necessary for the safety of the patient or others.
(b) Restraints shall not be applied to patients with developmental disabilities except as
permitted under section 245.825 and rules of the commissioner of human services.
Consent must be obtained from the person or person's guardian except for emergency
procedures as permitted under rules of the commissioner adopted under section 245.825.
(c) Each use of a restraint and reason for it shall be made part of the clinical record of the
patient under the signature of the head of the treatment facility.
Subd. 1a. Administrative restriction.
(a) A patient has the right to be free from unnecessary or excessive administrative restriction.
Administrative restriction shall not be used for the convenience of staff, for retaliation for
filing complaints, or as a substitute for program treatment. Administrative restriction may
not involve any further deprivation of privileges than is necessary.
(b) Administrative restriction may include separate and secure housing.
(c) Patients under administrative restriction shall not be limited in access to their attorney.
(d) If a patient is placed on administrative restriction because the patient is suspected of
committing a crime, the secure treatment facility must report the crime to the appropriate
police agency within 24 hours of the beginning of administrative restriction. The patient
must be released from administrative restriction if a police agency does not begin an
investigation within 72 hours of the report.
(e) A patient placed on administrative restriction because the patient is a subject of a criminal
investigation must be released from administrative restriction when the investigation is
completed. If the patient is charged with a crime following the investigation,
administrative restriction may continue until the charge is disposed of.
(f) The secure treatment facility must notify the patient's attorney of the patient being placed
on administrative restriction within 24 hours after the beginning of administrative
restriction.
Subd. 2. Correspondence. A patient has the right to correspond freely without censorship.
The head of the treatment facility may restrict correspondence if the patient's medical welfare
requires this restriction. For patients in regional treatment centers, that determination may be
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reviewed by the commissioner. Any limitation imposed on the exercise of a patient's
correspondence rights and the reason for it shall be made a part of the clinical record of the
patient. Any communication which is not delivered to a patient shall be immediately returned
to the sender.
Subd. 3. Visitors and phone calls. Subject to the general rules of the treatment facility, a
patient has the right to receive visitors and make phone calls. The head of the treatment
facility may restrict visits and phone calls on determining that the medical welfare of the
patient requires it. Any limitation imposed on the exercise of the patient's visitation and
phone call rights and the reason for it shall be made a part of the clinical record of the patient.
Subd. 4. Special visitation; religion. A patient has the right to meet with or call a personal
physician, spiritual advisor, and counsel at all reasonable times. The patient has the right to
continue the practice of religion.
Subd. 4a. Disclosure of patient's admission. Upon admission to a facility where federal law
prohibits unauthorized disclosure of patient or resident identifying information to callers and
visitors, the patient or resident, or the legal guardian of the patient or resident, shall be given
the opportunity to authorize disclosure of the patient's or resident's presence in the facility to
callers and visitors who may seek to communicate with the patient or resident. To the extent
possible, the legal guardian of a patient or resident shall consider the opinions of the patient
or resident regarding the disclosure of the patient's or resident's presence in the facility.
Subd. 5. Periodic assessment. A patient has the right to periodic medical assessment,
including assessment of the medical necessity of continuing care and, if the treatment facility
declines to provide continuing care, the right to receive specific written reasons why
continuing care is declined at the time of the assessment. The treatment facility shall assess
the physical and mental condition of every patient as frequently as necessary, but not less
often than annually. If the patient refuses to be examined, the facility shall document in the
patient's chart its attempts to examine the patient. If a person is committed as
developmentally disabled for an indeterminate period of time, the three-year judicial review
must include the annual reviews for each year as outlined in Minnesota Rules, part
9525.0075, subpart 6.
Subd. 6. Consent for medical procedure. A patient has the right to prior consent to any
medical or surgical treatment, other than treatment for chemical dependency or nonintrusive
treatment for mental illness.
The following procedures shall be used to obtain consent for any treatment necessary to
preserve the life or health of any committed patient:
(a) The written, informed consent of a competent adult patient for the treatment is sufficient.
(b) If the patient is subject to guardianship which includes the provision of medical care, the
written, informed consent of the guardian for the treatment is sufficient.
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(c) If the head of the treatment facility determines that the patient is not competent to consent
to the treatment and the patient has not been adjudicated incompetent, written, informed
consent for the surgery or medical treatment shall be obtained from the nearest proper
relative. For this purpose, the following persons are proper relatives, in the order listed:
the patient's spouse, parent, adult child, or adult sibling. If the nearest proper relatives
cannot be located, refuse to consent to the procedure, or are unable to consent, the head
of the treatment facility or an interested person may petition the committing court for
approval for the treatment or may petition a court of competent jurisdiction for the
appointment of a guardian. The determination that the patient is not competent, and the
reasons for the determination, shall be documented in the patient's clinical record.
(d) Consent to treatment of any minor patient shall be secured in accordance with sections
144.341 to 144.346. A minor 16 years of age or older may consent to hospitalization,
routine diagnostic evaluation, and emergency or short-term acute care.
(e) In the case of an emergency when the persons ordinarily qualified to give consent cannot
be located, the head of the treatment facility may give consent.
No person who consents to treatment pursuant to the provisions of this subdivision shall be
civilly or criminally liable for the performance or the manner of performing the treatment.
No person shall be liable for performing treatment without consent if written, informed
consent was given pursuant to this subdivision. This provision shall not affect any other
liability which may result from the manner in which the treatment is performed.
Subd. 6a. Consent for treatment for developmental disability. A patient with a
developmental disability, or the patient's guardian, has the right to give or withhold consent
before:
(1) the implementation of any aversive or deprivation procedure except for emergency
procedures permitted in rules of the commissioner adopted under section 245.825; or
(2) the administration of psychotropic medication.
Subd. 6b. Consent for mental health treatment. A competent person admitted voluntarily
to a treatment facility may be subjected to intrusive mental health treatment only with the
person's written informed consent. For purposes of this section, "intrusive mental health
treatment" means electroshock therapy and neuroleptic medication and does not include
treatment for a developmental disability. An incompetent person who has prepared a
directive under subdivision 6d regarding treatment with intrusive therapies must be treated in
accordance with this section, except in cases of emergencies.
Subd. 6c. [Repealed, 1997 c 217 art 1 s 118]
Subd. 6d. Adult mental health treatment.
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(a) A competent adult may make a declaration of preferences or instructions regarding
intrusive mental health treatment. These preferences or instructions may include, but are
not limited to, consent to or refusal of these treatments.
(b) A declaration may designate a proxy to make decisions about intrusive mental health
treatment. A proxy designated to make decisions about intrusive mental health
treatments and who agrees to serve as proxy may make decisions on behalf of a
declarant consistent with any desires the declarant expresses in the declaration.
(c) A declaration is effective only if it is signed by the declarant and two witnesses. The
witnesses must include a statement that they believe the declarant understands the nature
and significance of the declaration. A declaration becomes operative when it is delivered
to the declarant's physician or other mental health treatment provider. The physician or
provider must comply with it to the fullest extent possible, consistent with reasonable
medical practice, the availability of treatments requested, and applicable law. The
physician or provider shall continue to obtain the declarant's informed consent to all
intrusive mental health treatment decisions if the declarant is capable of informed
consent. A treatment provider may not require a person to make a declaration under this
subdivision as a condition of receiving services.
(d) The physician or other provider shall make the declaration a part of the declarant's
medical record. If the physician or other provider is unwilling at any time to comply
with the declaration, the physician or provider must promptly notify the declarant and
document the notification in the declarant's medical record. If the declarant has been
committed as a patient under this chapter, the physician or provider may subject a
declarant to intrusive treatment in a manner contrary to the declarant's expressed wishes,
only upon order of the committing court. If the declarant is not a committed patient
under this chapter, the physician or provider may subject the declarant to intrusive
treatment in a manner contrary to the declarant's expressed wishes, only if the declarant
is committed as mentally ill or mentally ill and dangerous to the public and a court order
authorizing the treatment has been issued.
(e) A declaration under this subdivision may be revoked in whole or in part at any time and
in any manner by the declarant if the declarant is competent at the time of revocation. A
revocation is effective when a competent declarant communicates the revocation to the
attending physician or other provider. The attending physician or other provider shall
note the revocation as part of the declarant's medical record.
(f) A provider who administers intrusive mental health treatment according to and in good
faith reliance upon the validity of a declaration under this subdivision is held harmless
from any liability resulting from a subsequent finding of invalidity.
(g) In addition to making a declaration under this subdivision, a competent adult may
delegate parental powers under section 524.5-211 or may nominate a guardian under
sections 524.5-101 to 524.5-502.
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Subd. 7. Program plan. A person receiving services under this chapter has the right to
receive proper care and treatment, best adapted, according to contemporary professional
standards, to rendering further supervision unnecessary. The treatment facility shall devise a
written program plan for each person which describes in behavioral terms the case problems,
the precise goals, including the expected period of time for treatment, and the specific
measures to be employed. Each plan shall be reviewed at least quarterly to determine
progress toward the goals, and to modify the program plan as necessary. The program plan
shall be devised and reviewed with the designated agency and with the patient. The clinical
record shall reflect the program plan review. If the designated agency or the patient does not
participate in the planning and review, the clinical record shall include reasons for
nonparticipation and the plans for future involvement. The commissioner shall monitor the
program plan and review process for regional centers to insure compliance with the
provisions of this subdivision.
Subd. 8. Medical records. A patient has the right to access to personal medical records.
Notwithstanding the provisions of section 144.292, every person subject to a proceeding or
receiving services pursuant to this chapter and the patient's attorney shall have complete
access to all medical records relevant to the person's commitment. A provider may require an
attorney to provide evidence of representation of the patient or an authorization signed by the
patient.
Subd. 9. [Repealed, 1997 c 217 art 1 s 118]
Subd. 10. Notification. All persons admitted or committed to a treatment facility shall be
notified in writing of their rights regarding hospitalization and other treatment at the time of
admission. This notification must include:
(1) patient rights specified in this section and section 144.651, including nursing home
discharge rights;
(2) the right to obtain treatment and services voluntarily under this chapter;
(3) the right to voluntary admission and release under section 253B.04;
(4) rights in case of an emergency admission under section 253B.05, including the right
to documentation in support of an emergency hold and the right to a summary hearing
before a judge if the patient believes an emergency hold is improper;
(5) the right to request expedited review under section 62M.05 if additional days of
inpatient stay are denied;
(6) the right to continuing benefits pending appeal and to an expedited administrative
hearing under section 256.045 if the patient is a recipient of medical assistance,
general assistance medical care, or MinnesotaCare; and

SOCC Statutes - 158

MINNESOTA - 13

Sex Offender Civil Commitment Statutes - MINNESOTA

(7) the right to an external appeal process under section 62Q.73, including the right to a
second opinion.
Subd. 11. Proxy. A legally authorized health care proxy, agent, or guardian may exercise the
patient's rights on the patient's behalf.
253B.04 VOLUNTARY TREATMENT AND ADMISSION PROCEDURES.
APPLICABLE TO SDP/SPP.)

[NOT

253B.045 TEMPORARY CONFINEMENT.
Subdivision 1. Restriction. Except when ordered by the court pursuant to a finding of
necessity to protect the life of the proposed patient or others or as provided under subdivision
1a, no person subject to the provisions of this chapter shall be confined in a jail or
correctional institution, except pursuant to chapter 242 or 244.
Subd. 1a. Exception.
(a) A person who is being petitioned for commitment under section 253B.185 and who is
placed under a judicial hold order under section 253B.07, subdivision 2b or 7, may be
confined at a Department of Corrections or a county correctional or detention facility,
rather than a secure treatment facility, until a determination of the commitment petition as
specified in this subdivision.
(b) A court may order that a person who is being petitioned for commitment under section
253B.185 be confined in a Department of Corrections facility pursuant to the judicial
hold order under the following circumstances and conditions:
(1) The person is currently serving a sentence in a Department of Corrections facility and
the court determines that the person has made a knowing and voluntary (i) waiver of
the right to be held in a secure treatment facility and (ii) election to be held in a
Department of Corrections facility. The order confining the person in the Department
of Corrections facility shall remain in effect until the court vacates the order or the
person's criminal sentence and conditional release term expire.
In no case may the person be held in a Department of Corrections facility pursuant
only to this subdivision, and not pursuant to any separate correctional authority, for
more than 210 days.
(2) A person who has elected to be confined in a Department of Corrections facility
under this subdivision may revoke the election by filing a written notice of intent to
revoke the election with the court and serving the notice upon the Department of
Corrections and the county attorney. The court shall order the person transferred to a
secure treatment facility within 15 days of the date that the notice of revocation was
filed with the court, except that, if the person has additional time to serve in prison at
the end of the 15-day period, the person shall not be transferred to a secure treatment
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facility until the person's prison term expires. After a person has revoked an election
to remain in a Department of Corrections facility under this subdivision, the court
may not adopt another election to remain in a Department of Corrections facility
without the agreement of both parties and the Department of Corrections.
(3) Upon petition by the commissioner of corrections, after notice to the parties and
opportunity for hearing and for good cause shown, the court may order that the
person's place of confinement be changed from the Department of Corrections to a
secure treatment facility.
(4) While at a Department of Corrections facility pursuant to this subdivision, the person
shall remain subject to all rules and practices applicable to correctional inmates in the
facility in which the person is placed including, but not limited to, the powers and
duties of the commissioner of corrections under section 241.01, powers relating to use
of force under section 243.52, and the right of the commissioner of corrections to
determine the place of confinement in a prison, reformatory, or other facility.
(5) A person may not be confined in a Department of Corrections facility under this
provision beyond the end of the person's executed sentence or the end of any
applicable conditional release period, whichever is later. If a person confined in a
Department of Corrections facility pursuant to this provision reaches the person's
supervised release date and is subject to a period of conditional release, the period of
conditional release shall commence on the supervised release date even though the
person remains in the Department of Corrections facility pursuant to this provision.
At the end of the later of the executed sentence or any applicable conditional release
period, the person shall be transferred to a secure treatment facility.
(6) Nothing in this section may be construed to establish a right of an inmate in a state
correctional facility to participate in sex offender treatment. This section must be
construed in a manner consistent with the provisions of section 244.03.
(c) The committing county may offer a person who is being petitioned for commitment
under section 253B.185 and who is placed under a judicial hold order under section
253B.07, subdivision 2b or 7, the option to be held in a county correctional or detention
facility rather than a secure treatment facility, under such terms as may be agreed to by
the county, the commitment petitioner, and the commitment respondent. If a person
makes such an election under this paragraph, the court hold order shall specify the terms
of the agreement, including the conditions for revoking the election.
Subd. 2. Facilities.
(a) Each county or a group of counties shall maintain or provide by contract a facility for
confinement of persons held temporarily for observation, evaluation, diagnosis, treatment,
and care. When the temporary confinement is provided at a regional treatment center, the
commissioner shall charge the county of financial responsibility for the costs of
confinement of persons hospitalized under section 253B.05, subdivisions 1 and 2, and
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section 253B.07, subdivision 2b, except that the commissioner shall bill the responsible
health plan first. If the person has health plan coverage, but the hospitalization does not
meet the criteria in subdivision 6 or section 62M.07, 62Q.53, or 62Q.535, the county is
responsible. When a person is temporarily confined in a Department of Corrections
facility solely under subdivision 1a, and not based on any separate correctional authority:
(1) the commissioner of corrections may charge the county of financial responsibility for
the costs of confinement; and
(2) the Department of Human Services shall use existing appropriations to fund all
remaining nonconfinement costs. The funds received by the commissioner for the
confinement and nonconfinement costs are appropriated to the department for these
purposes.
(b) For the purposes of this subdivision, "county of financial responsibility" has the meaning
specified in section 253B.02, subdivision 4c, or, if the person has no residence in this
state, the county which initiated the confinement. The charge for confinement in a facility
operated by the commissioner of human services shall be based on the commissioner's
determination of the cost of care pursuant to section 246.50, subdivision 5. When there is
a dispute as to which county is the county of financial responsibility, the county charged
for the costs of confinement shall pay for them pending final determination of the dispute
over financial responsibility.
Subd. 3. Cost of care. Notwithstanding subdivision 2, a county shall be responsible for the
cost of care as specified under section 246.54 for persons hospitalized at a regional treatment
center in accordance with section 253B.09 and the person's legal status has been changed to a
court hold under section 253B.07, subdivision 2b, pending a judicial determination regarding
continued commitment pursuant to sections 253B.12 and 253B.13.
Subd. 4. Treatment. The designated agency shall take reasonable measures to assure proper
care and treatment of a person temporarily confined pursuant to this section.
Subd. 5. Health plan company; definition. For purposes of this section, "health plan
company" has the meaning given it in section 62Q.01, subdivision 4, and also includes a
demonstration provider as defined in section 256B.69, subdivision 2, paragraph (b), a county
or group of counties participating in county-based purchasing according to section 256B.692,
and a children's mental health collaborative under contract to provide medical assistance for
individuals enrolled in the prepaid medical assistance and MinnesotaCare programs
according to sections 245.493 to 245.495.
Subd. 6. Coverage.
(a) For purposes of this section, "mental health services" means all covered services that are
intended to treat or ameliorate an emotional, behavioral, or psychiatric condition and that
are covered by the policy, contract, or certificate of coverage of the enrollee's health plan
company or by law.
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(b) All health plan companies that provide coverage for mental health services must cover or
provide mental health services ordered by a court of competent jurisdiction under a court
order that is issued on the basis of a behavioral care evaluation performed by a licensed
psychiatrist or a doctoral level licensed psychologist, which includes a diagnosis and an
individual treatment plan for care in the most appropriate, least restrictive environment.
The health plan company must be given a copy of the court order and the behavioral care
evaluation. The health plan company shall be financially liable for the evaluation if
performed by a participating provider of the health plan company and shall be financially
liable for the care included in the court-ordered individual treatment plan if the care is
covered by the health plan company and ordered to be provided by a participating
provider or another provider as required by rule or law. This court-ordered coverage must
not be subject to a separate medical necessity determination by a health plan company
under its utilization procedures.
253B.05 EMERGENCY ADMISSION. [NOT APPLICABLE TO SDP/SPP]
253B.06 INITIAL ASSESSMENT. [NOT APPLICABLE TO SDP/SPP]
253B.064 COURT-ORDERED EARLY INTERVENTION;
PROCEDURES. [NOT APPLICABLE TO SDP/SPP]

PRELIMINARY

253B.065 COURT-ORDERED EARLY INTERVENTION; HEARING PROCEDURES.
[NOT APPLICABLE TO SDP/SPP]
253B.066
COURT-ORDERED
EARLY
INTERVENTION;
DECISION;
TREATMENT ALTERNATIVES; DURATION. [NOT APPLICABLE TO SDP/SPP]
253B.07 JUDICIAL COMMITMENT; PRELIMINARY PROCEDURES.
Subdivision 1. Prepetition screening.
(a) Prior to filing a petition for commitment of or early intervention for a proposed patient,
an interested person shall apply to the designated agency in the county of financial
responsibility or the county where the proposed patient is present for conduct of a
preliminary investigation, except when the proposed patient has been acquitted of a crime
under section 611.026 and the county attorney is required to file a petition for
commitment. The designated agency shall appoint a screening team to conduct an
investigation. The petitioner may not be a member of the screening team. The
investigation must include:
(1) a personal interview with the proposed patient and other individuals who appear to
have knowledge of the condition of the proposed patient. If the proposed patient is
not interviewed, specific reasons must be documented;
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(2) identification and investigation of specific alleged conduct which is the basis for
application;
(3) identification, exploration, and listing of the specific reasons for rejecting or
recommending alternatives to involuntary placement;
(4) in the case of a commitment based on mental illness, the following information, if it
is known or available, that may be relevant to the administration of neuroleptic
medications, including the existence of a declaration under section 253B.03,
subdivision 6d, or a health care directive under chapter 145C or a guardian,
conservator, proxy, or agent with authority to make health care decisions for the
proposed patient; information regarding the capacity of the proposed patient to make
decisions regarding administration of neuroleptic medication; and whether the
proposed patient is likely to consent or refuse consent to administration of the
medication;
(5) seeking input from the proposed patient's health plan company to provide the court
with information about services the enrollee needs and the least restrictive
alternatives; and
(6) in the case of a commitment based on mental illness, information listed in clause (4)
for other purposes relevant to treatment.
(b) In conducting the investigation required by this subdivision, the screening team shall
have access to all relevant medical records of proposed patients currently in treatment
facilities. The interviewer shall inform the proposed patient that any information provided
by the proposed patient may be included in the prepetition screening report and may be
considered in the commitment proceedings. Data collected pursuant to this clause shall be
considered private data on individuals. The prepetition screening report is not admissible
as evidence except by agreement of counsel or as permitted by this chapter or the rules of
court and is not admissible in any court proceedings unrelated to the commitment
proceedings.
(c) The prepetition screening team shall provide a notice, written in easily understood
language, to the proposed patient, the petitioner, persons named in a declaration under
chapter 145C or section 253B.03, subdivision 6d, and, with the proposed patient's
consent, other interested parties. The team shall ask the patient if the patient wants the
notice read and shall read the notice to the patient upon request. The notice must contain
information regarding the process, purpose, and legal effects of civil commitment and
early intervention. The notice must inform the proposed patient that:
(1) if a petition is filed, the patient has certain rights, including the right to a courtappointed attorney, the right to request a second examiner, the right to attend hearings,
and the right to oppose the proceeding and to present and contest evidence; and

SOCC Statutes - 163

MINNESOTA - 18

Sex Offender Civil Commitment Statutes - MINNESOTA

(2) if the proposed patient is committed to a state regional treatment center or group
home, the patient may be billed for the cost of care and the state has the right to make
a claim against the patient's estate for this cost.
The ombudsman for mental health and developmental disabilities shall develop a
form for the notice which includes the requirements of this paragraph.
(d) When the prepetition screening team recommends commitment, a written report shall be
sent to the county attorney for the county in which the petition is to be filed. The
statement of facts contained in the written report must meet the requirements of
subdivision 2, paragraph (b).
(e) The prepetition screening team shall refuse to support a petition if the investigation does
not disclose evidence sufficient to support commitment. Notice of the prepetition
screening team's decision shall be provided to the prospective petitioner and to the
proposed patient.
(f) If the interested person wishes to proceed with a petition contrary to the recommendation
of the prepetition screening team, application may be made directly to the county attorney,
who shall determine whether or not to proceed with the petition. Notice of the county
attorney's determination shall be provided to the interested party.
(g) If the proposed patient has been acquitted of a crime under section 611.026, the county
attorney shall apply to the designated county agency in the county in which the acquittal
took place for a preliminary investigation unless substantially the same information
relevant to the proposed patient's current mental condition, as could be obtained by a
preliminary investigation, is part of the court record in the criminal proceeding or is
contained in the report of a mental examination conducted in connection with the
criminal proceeding. If a court petitions for commitment pursuant to the Rules of
Criminal or Juvenile Procedure or a county attorney petitions pursuant to acquittal of a
criminal charge under section 611.026, the prepetition investigation, if required by this
section, shall be completed within seven days after the filing of the petition.
Subd. 2. The petition.
(a) Any interested person, except a member of the prepetition screening team, may file a
petition for commitment in the district court of the county of financial responsibility or
the county where the proposed patient is present. If the head of the treatment facility
believes that commitment is required and no petition has been filed, the head of the
treatment facility shall petition for the commitment of the person.
(b) The petition shall set forth the name and address of the proposed patient, the name and
address of the patient's nearest relatives, and the reasons for the petition. The petition
must contain factual descriptions of the proposed patient's recent behavior, including a
description of the behavior, where it occurred, and the time period over which it occurred.
Each factual allegation must be supported by observations of witnesses named in the
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petition. Petitions shall be stated in behavioral terms and shall not contain judgmental or
conclusory statements.
(c) The petition shall be accompanied by a written statement by an examiner stating that the
examiner has examined the proposed patient within the 15 days preceding the filing of
the petition and is of the opinion that the proposed patient is suffering a designated
disability and should be committed to a treatment facility. The statement shall include the
reasons for the opinion. In the case of a commitment based on mental illness, the petition
and the examiner's statement shall include, to the extent this information is available, a
statement and opinion regarding the proposed patient's need for treatment with
neuroleptic medication and the patient's capacity to make decisions regarding the
administration of neuroleptic medications, and the reasons for the opinion. If use of
neuroleptic medications is recommended by the treating physician, the petition for
commitment must, if applicable, include or be accompanied by a request for proceedings
under section 253B.092. Failure to include the required information regarding neuroleptic
medications in the examiner's statement, or to include a request for an order regarding
neuroleptic medications with the commitment petition, is not a basis for dismissing the
commitment petition. If a petitioner has been unable to secure a statement from an
examiner, the petition shall include documentation that a reasonable effort has been made
to secure the supporting statement.
Subd. 2a. Petition following acquittal; referral. Following an acquittal of a person of a
criminal charge under section 611.026, the petition shall be filed by the county attorney of
the county in which the acquittal took place and the petition shall be filed with the court in
which the acquittal took place, and that court shall be the committing court for purposes of
this chapter. When a petition is filed pursuant to subdivision 2 with the court in which
acquittal of a criminal charge took place, the court shall assign the judge before whom the
acquittal took place to hear the commitment proceedings unless that judge is unavailable.
Subd. 2b. Apprehend and hold orders. The court may order the treatment facility to hold
the person in a treatment facility or direct a health officer, peace officer, or other person to
take the proposed patient into custody and transport the proposed patient to a treatment
facility for observation, evaluation, diagnosis, care, treatment, and, if necessary, confinement,
when:
(1) there has been a particularized showing by the petitioner that serious physical harm to
the proposed patient or others is likely unless the proposed patient is immediately
apprehended;
(2) the proposed patient has not voluntarily appeared for the examination or the
commitment hearing pursuant to the summons; or
(3) a person is held pursuant to section 253B.05 and a request for a petition for
commitment has been filed.
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The order of the court may be executed on any day and at any time by the use of all
necessary means including the imposition of necessary restraint upon the proposed patient.
Where possible, a peace officer taking the proposed patient into custody pursuant to this
subdivision shall not be in uniform and shall not use a motor vehicle visibly marked as a
police vehicle. Except as provided in section 253B.045, subdivision 1a, in the case of an
individual on a judicial hold due to a petition for civil commitment under section 253B.185,
assignment of custody during the hold is to the commissioner of human services. The
commissioner is responsible for determining the appropriate placement within a secure
treatment facility under the authority of the commissioner.
Subd. 2c. Right to counsel. A patient has the right to be represented by counsel at any
proceeding under this chapter. The court shall appoint a qualified attorney to represent the
proposed patient if neither the proposed patient nor others provide counsel. The attorney shall
be appointed at the time a petition for commitment is filed. In all proceedings under this
chapter, the attorney shall:
(1) consult with the person prior to any hearing;
(2) be given adequate time and access to records to prepare for all hearings;
(3) continue to represent the person throughout any proceedings under this chapter unless
released as counsel by the court; and
(4) be a vigorous advocate on behalf of the person.
Subd. 2d. Change of venue. Either party may move to have the venue of the petition
changed to the district court of the Minnesota county where the person currently lives,
whether independently or pursuant to a placement. The court shall grant the motion if it
determines that the transfer is appropriate and is in the interests of justice. If the petition has
been filed pursuant to the Rules of Criminal or Juvenile Procedure, venue may not be
changed without the approval of the court in which the juvenile or criminal proceedings are
pending.
Subd. 3. Examiners. After a petition has been filed, the court shall appoint an examiner.
Prior to the hearing, the court shall inform the proposed patient of the right to an independent
second examination. At the proposed patient's request, the court shall appoint a second
examiner of the patient's choosing to be paid for by the county at a rate of compensation
fixed by the court.
Subd. 4. Prehearing examination; notice and summons procedure.
(a) A summons to appear for a prehearing examination and the commitment hearing shall be
served upon the proposed patient. A plain language notice of the proceedings and notice
of the filing of the petition shall be given to the proposed patient, patient's counsel, the
petitioner, any interested person, and any other persons as the court directs.
(b) The prepetition screening report, the petition, and the examiner's supporting statement
shall be distributed to the petitioner, the proposed patient, the patient's counsel, the
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county attorney, any person authorized by the patient, and any other person as the court
directs.
(c) All papers shall be served personally on the proposed patient. Unless otherwise ordered
by the court, the notice shall be served on the proposed patient by a nonuniformed person.
Subd. 5. Prehearing examination; report. The examination shall be held at a treatment
facility or other suitable place the court determines is not likely to harm the health of the
proposed patient. The county attorney and the patient's attorney may be present during the
examination. Either party may waive this right. Unless otherwise agreed by the parties, a
court-appointed examiner shall file the report with the court not less than 48 hours prior to
the commitment hearing. The court shall ensure that copies of the examiner's report are
provided to the county attorney, the proposed patient, and the patient's counsel.
Subd. 6. [Repealed, 1997 c 217 art 1 s 118]
Subd. 7. Preliminary hearing.
(a) No proposed patient may be held in a treatment facility under a judicial hold pursuant to
subdivision 6 longer than 72 hours, exclusive of Saturdays, Sundays, and legal holidays,
unless the court holds a preliminary hearing and determines that the standard is met to
hold the person.
(b) The proposed patient, patient's counsel, the petitioner, the county attorney, and any other
persons as the court directs shall be given at least 24 hours written notice of the
preliminary hearing. The notice shall include the alleged grounds for confinement. The
proposed patient shall be represented at the preliminary hearing by counsel. The court
may admit reliable hearsay evidence, including written reports, for the purpose of the
preliminary hearing.
(c) The court, on its motion or on the motion of any party, may exclude or excuse a proposed
patient who is seriously disruptive or who is incapable of comprehending and
participating in the proceedings. In such instances, the court shall, with specificity on the
record, state the behavior of the proposed patient or other circumstances which justify
proceeding in the absence of the proposed patient.
(d) The court may continue the judicial hold of the proposed patient if it finds, by a
preponderance of the evidence, that serious physical harm to the proposed patient or
others is likely if the proposed patient is not immediately confined. If a proposed patient
was acquitted of a crime against the person under section 611.026 immediately preceding
the filing of the petition, the court may presume that serious physical harm to the patient
or others is likely if the proposed patient is not immediately confined.
(e) Upon a showing that a person subject to a petition for commitment may need treatment
with neuroleptic medications and that the person may lack capacity to make decisions
regarding that treatment, the court may appoint a substitute decision-maker as provided in
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section 253B.092, subdivision 6. The substitute decision-maker shall meet with the
proposed patient and provider and make a report to the court at the hearing under section
253B.08 regarding whether the administration of neuroleptic medications is appropriate
under the criteria of section 253B.092, subdivision 7. If the substitute decision-maker
consents to treatment with neuroleptic medications and the proposed patient does not
refuse the medication, neuroleptic medication may be administered to the patient. If the
substitute decision-maker does not consent or the patient refuses, neuroleptic medication
may not be administered without a court order, or in an emergency as set forth in section
253B.092, subdivision 3.
253B.08 JUDICIAL COMMITMENT; HEARING PROCEDURES.
Subdivision 1. Time for commitment hearing.
(a) The hearing on the commitment petition shall be held within 14 days from the date of the
filing of the petition, except that the hearing on a commitment petition pursuant to section
253B.185 shall be held within 90 days from the date of the filing of the petition. For good
cause shown, the court may extend the time of hearing up to an additional 30 days. The
proceeding shall be dismissed if the proposed patient has not had a hearing on a
commitment petition within the allowed time.
(b) The proposed patient, or the head of the treatment facility in which the person is held,
may demand in writing at any time that the hearing be held immediately. Unless the
hearing is held within five days of the date of the demand, exclusive of Saturdays,
Sundays and legal holidays, the petition shall be automatically dismissed if the patient is
being held in a treatment facility pursuant to court order. For good cause shown, the court
may extend the time of hearing on the demand for an additional ten days. This paragraph
does not apply to a commitment petition brought under section 253B.18 or 253B.185.
Subd. 2. Notice of hearing. The proposed patient, patient's counsel, the petitioner, the
county attorney, and any other persons as the court directs shall be given at least five days'
notice that a hearing will be held and at least two days' notice of the time and date of the
hearing, except that any person may waive notice. Notice to the proposed patient may be
waived by patient's counsel.
Subd. 2a. Place of hearing. The hearing shall be conducted in a manner consistent with
orderly procedure. The hearing shall be held at a courtroom meeting standards prescribed by
local court rule which may be at a treatment facility.
Subd. 3. Right to attend and testify. All persons to whom notice has been given may attend
the hearing and, except for the proposed patient's counsel, may testify. The court shall notify
them of their right to attend the hearing and to testify. The court may exclude any person not
necessary for the conduct of the proceedings from the hearings except any person requested
to be present by the proposed patient. Nothing in this section shall prevent the court from
ordering the sequestration of any witness or witnesses other than the petitioner or the
proposed patient.
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Subd. 4. [Repealed, 1997 c 217 art 1 s 118]
Subd. 5. Absence permitted.
(a) The court may permit the proposed patient to waive the right to attend the hearing if it
determines that the waiver is freely given. At the time of the hearing the patient shall not
be so under the influence of drugs, medication, or other treatment so as to be hampered in
participating in the proceedings. When the licensed physician or licensed psychologist
attending the patient is of the opinion that the discontinuance of drugs, medication, or
other treatment is not in the best interest of the patient, the court, at the time of the
hearing, shall be presented a record of all drugs, medication or other treatment which the
patient has received during the 48 hours immediately prior to the hearing.
(b) The court, on its own motion or on the motion of any party, may exclude or excuse a
proposed patient who is seriously disruptive or who is incapable of comprehending and
participating in the proceedings. In such instances, the court shall, with specificity on the
record, state the behavior of the proposed patient or other circumstances justifying
proceeding in the absence of the proposed patient.
Subd. 5a. Witnesses. The proposed patient or the patient's counsel and the county attorney
may present and cross-examine witnesses, including examiners, at the hearing. The court
may in its discretion receive the testimony of any other person. Opinions of court-appointed
examiners may not be admitted into evidence unless the examiner is present to testify, except
by agreement of the parties.
Subd. 6. [Repealed, 1997 c 217 art 1 s 118]
Subd. 7. Evidence. The court shall admit all relevant evidence at the hearing. The court shall
make its determination upon the entire record pursuant to the Rules of Evidence.
In any case where the petition was filed immediately following a criminal proceeding in
which the proposed patient was acquitted under section 611.026, the court shall take judicial
notice of the record of the criminal proceeding.
Subd. 8. Record required. The court shall keep accurate records containing, among other
appropriate materials, notations of appearances at the hearing, including witnesses, motions
made and their disposition, and all waivers of rights made by the parties. The court shall take
and preserve an accurate stenographic record or tape recording of the proceedings.

253B.09 DECISION; STANDARD OF PROOF; DURATION. [NOT APPLICABLE TO
SDP/SPP]
253B.091 [Repealed, 1997 c 217 art 1 s 118]
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253B.092 ADMINISTRATION OF NEUROLEPTIC MEDICATION.
Subdivision 1. General. Neuroleptic medications may be administered to patients subject to
early intervention or civil commitment as mentally ill or mentally ill and dangerous only as
provided in this section. For purposes of this section, "patient" includes a proposed patient
who is the subject of a petition for early intervention or commitment.
Subd. 2. Administration without judicial review. Neuroleptic medications may be
administered without judicial review in the following circumstances:
(1) the patient has the capacity to make an informed decision under subdivision 4;
(2) the patient does not have the present capacity to consent to the administration of
neuroleptic medication, but prepared a health care directive under chapter 145C or a
declaration under section 253B.03, subdivision 6d, requesting treatment or
authorizing an agent or proxy to request treatment, and the agent or proxy has
requested the treatment;
(3) a substitute decision-maker appointed by the court consents to the administration of
the neuroleptic medication and the patient does not refuse administration of the
medication; or
(4) the substitute decision-maker does not consent or the patient is refusing medication,
and the patient is in an emergency situation.
Subd. 3. Emergency administration. A treating physician may administer neuroleptic
medication to a patient who does not have capacity to make a decision regarding
administration of the medication if the patient is in an emergency situation. Medication may
be administered for so long as the emergency continues to exist, up to 14 days, if the treating
physician determines that the medication is necessary to prevent serious, immediate physical
harm to the patient or to others. If a request for authorization to administer medication is
made to the court within the 14 days, the treating physician may continue the medication
through the date of the first court hearing, if the emergency continues to exist. If the request
for authorization to administer medication is made to the court in conjunction with a petition
for commitment or early intervention and the court makes a determination at the preliminary
hearing under section 253B.07, subdivision 7, that there is sufficient cause to continue the
physician's order until the hearing under section 253B.08, the treating physician may
continue the medication until that hearing, if the emergency continues to exist. The treatment
facility shall document the emergency in the patient's medical record in specific behavioral
terms.
Subd. 4. Patients with capacity to make informed decision. A patient who has the capacity
to make an informed decision regarding the administration of neuroleptic medication may
consent or refuse consent to administration of the medication. The informed consent of a
patient must be in writing.
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Subd. 5. Determination of capacity.
(a) A patient is presumed to have capacity to make decisions regarding administration of
neuroleptic medication.
(b) In determining a person's capacity to make decisions regarding the administration of
neuroleptic medication, the court shall consider:
(1) whether the person demonstrates an awareness of the nature of the person's situation,
including the reasons for hospitalization, and the possible consequences of refusing
treatment with neuroleptic medications;
(2) whether the person demonstrates an understanding of treatment with neuroleptic
medications and the risks, benefits, and alternatives; and
(3) whether the person communicates verbally or nonverbally a clear choice regarding
treatment with neuroleptic medications that is a reasoned one not based on delusion,
even though it may not be in the person's best interests.
Disagreement with the physician's recommendation is not evidence of an unreasonable
decision.
Subd. 6. Patients without capacity to make informed decision; substitute decisionmaker.
(a) Upon request of any person, and upon a showing that administration of neuroleptic
medications may be recommended and that the person may lack capacity to make
decisions regarding the administration of neuroleptic medication, the court shall appoint
a substitute decision-maker with authority to consent to the administration of neuroleptic
medication as provided in this section. A hearing is not required for an appointment
under this paragraph. The substitute decision-maker must be an individual or a
community or institutional multidisciplinary panel designated by the local mental health
authority. In appointing a substitute decision-maker, the court shall give preference to a
guardian or conservator, proxy, or health care agent with authority to make health care
decisions for the patient. The court may provide for the payment of a reasonable fee to
the substitute decision-maker for services under this section or may appoint a volunteer.
(b) If the person's treating physician recommends treatment with neuroleptic medication, the
substitute decision-maker may give or withhold consent to the administration of the
medication, based on the standards under subdivision 7. If the substitute decision-maker
gives informed consent to the treatment and the person does not refuse, the substitute
decision-maker shall provide written consent to the treating physician and the
medication may be administered. The substitute decision-maker shall also notify the
court that consent has been given. If the substitute decision-maker refuses or withdraws
consent or the person refuses the medication, neuroleptic medication may not be
administered to the person without a court order or in an emergency.
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(c) A substitute decision-maker appointed under this section has access to the relevant
sections of the patient's health records on the past or present administration of
medication. The designated agency or a person involved in the patient's physical or
mental health care may disclose information to the substitute decision-maker for the sole
purpose of performing the responsibilities under this section. The substitute decisionmaker may not disclose health records obtained under this paragraph except to the extent
necessary to carry out the duties under this section.
(d) At a hearing under section 253B.08, the petitioner has the burden of proving incapacity
by a preponderance of the evidence. If a substitute decision-maker has been appointed
by the court, the court shall make findings regarding the patient's capacity to make
decisions regarding the administration of neuroleptic medications and affirm or reverse
its appointment of a substitute decision-maker. If the court affirms the appointment of
the substitute decision-maker, and if the substitute decision-maker has consented to the
administration of the medication and the patient has not refused, the court shall make
findings that the substitute decision-maker has consented and the treatment is authorized.
If a substitute decision-maker has not yet been appointed, upon request the court shall
make findings regarding the patient's capacity and appoint a substitute decision-maker if
appropriate.
(e) If an order for civil commitment or early intervention did not provide for the
appointment of a substitute decision-maker or for the administration of neuroleptic
medication, the treatment facility may later request the appointment of a substitute
decision-maker upon a showing that administration of neuroleptic medications is
recommended and that the person lacks capacity to make decisions regarding the
administration of neuroleptic medications. A hearing is not required in order to
administer the neuroleptic medication unless requested under subdivision 10 or if the
substitute decision-maker withholds or refuses consent or the person refuses the
medication.
(f) The substitute decision-maker's authority to consent to treatment lasts for the duration of
the court's order of appointment or until modified by the court.
If the substitute decision-maker withdraws consent or the patient refuses consent,
neuroleptic medication may not be administered without a court order.
(g) If there is no hearing after the preliminary hearing, then the court shall, upon the request
of any interested party, review the reasonableness of the substitute decision-maker's
decision based on the standards under subdivision 7. The court shall enter an order
upholding or reversing the decision within seven days.
Subd. 7. When person lacks capacity to make decisions about medication.
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(a) When a person lacks capacity to make decisions regarding the administration of
neuroleptic medication, the substitute decision-maker or the court shall use the standards
in this subdivision in making a decision regarding administration of the medication.
(b) If the person clearly stated what the person would choose to do in this situation when the
person had the capacity to make a reasoned decision, the person's wishes must be
followed. Evidence of the person's wishes may include written instruments, including a
durable power of attorney for health care under chapter 145C or a declaration under
section 253B.03, subdivision 6d.
(c) If evidence of the person's wishes regarding the administration of neuroleptic
medications is conflicting or lacking, the decision must be based on what a reasonable
person would do, taking into consideration:
(1) the person's family, community, moral, religious, and social values;
(2) the medical risks, benefits, and alternatives to the proposed treatment;
(3) past efficacy and any extenuating circumstances of past use of neuroleptic
medications; and
(4) any other relevant factors.
Subd. 8. Procedure when patient refuses medication.
(a) If the substitute decision-maker or the patient refuses to consent to treatment with
neuroleptic medications, and absent an emergency as set forth in subdivision 3,
neuroleptic medications may not be administered without a court order. Upon receiving
a written request for a hearing, the court shall schedule the hearing within 14 days of the
request. The matter may be heard as part of any other district court proceeding under this
chapter. By agreement of the parties or for good cause shown, the court may extend the
time of hearing an additional 30 days.
(b) The patient must be examined by a court examiner prior to the hearing. If the patient
refuses to participate in an examination, the examiner may rely on the patient's medical
records to reach an opinion as to the appropriateness of neuroleptic medication. The
patient is entitled to counsel and a second examiner, if requested by the patient or
patient's counsel.
(c) The court may base its decision on relevant and admissible evidence, including the
testimony of a treating physician or other qualified physician, a member of the patient's
treatment team, a court-appointed examiner, witness testimony, or the patient's medical
records.
(d) If the court finds that the patient has the capacity to decide whether to take neuroleptic
medication or that the patient lacks capacity to decide and the standards for making a
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decision to administer the medications under subdivision 7 are not met, the treating
facility may not administer medication without the patient's informed written consent or
without the declaration of an emergency, or until further review by the court.
(e) If the court finds that the patient lacks capacity to decide whether to take neuroleptic
medication and has applied the standards set forth in subdivision 7, the court may
authorize the treating facility and any other community or treatment facility to which the
patient may be transferred or provisionally discharged, to involuntarily administer the
medication to the patient. A copy of the order must be given to the patient, the patient's
attorney, the county attorney, and the treatment facility. The treatment facility may not
begin administration of the neuroleptic medication until it notifies the patient of the
court's order authorizing the treatment.
(f) A finding of lack of capacity under this section must not be construed to determine the
patient's competence for any other purpose.
(g) The court may authorize the administration of neuroleptic medication until the
termination of a determinate commitment. If the patient is committed for an
indeterminate period, the court may authorize treatment of neuroleptic medication for
not more than two years, subject to the patient's right to petition the court for review of
the order. The treatment facility must submit annual reports to the court, which shall
provide copies to the patient and the respective attorneys.
(h) The court may limit the maximum dosage of neuroleptic medication that may be
administered.
(i) If physical force is required to administer the neuroleptic medication, force may only
take place in a treatment facility or therapeutic setting where the person's condition can
be reassessed and appropriate medical staff are available.
Subd. 9. Immunity. A substitute decision-maker who consents to treatment is not civilly or
criminally liable for the performance of or the manner of performing the treatment. A person
is not liable for performing treatment without consent if the substitute decision-maker has
given written consent. This provision does not affect any other liability that may result from
the manner in which the treatment is performed.
Subd. 10. Review. A patient or other person may petition the court under section 253B.17
for review of any determination under this section or for a decision regarding the
administration of neuroleptic medications, appointment of a substitute decision-maker, or the
patient's capacity to make decisions regarding administration of neuroleptic medications.
253B.0921 ACCESS TO MEDICAL RECORDS.
A treating physician who makes medical decisions regarding the prescription and
administration of medication for treatment of a mental illness has access to the relevant
sections of a patient's health records on past administration of medication at any treatment
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facility, if the patient lacks the capacity to authorize the release of records. Upon request of a
treating physician under this section, a treatment facility shall supply complete information
relating to the past records on administration of medication of a patient subject to this chapter.
A patient who has the capacity to authorize the release of data retains the right to make
decisions regarding access to medical records as provided by sections 144.291 to 144.298.
253B.093 [Renumbered 253B.097]
253B.095 RELEASE BEFORE COMMITMENT.
Subdivision 1. Court release.
(a) After the hearing and before a commitment order has been issued, the court may release a
proposed patient to the custody of an individual or agency upon conditions that guarantee
the care and treatment of the patient.
(b) A person against whom a criminal proceeding is pending may not be released.
(c) A continuance for dismissal, with or without findings, may be granted for up to 90 days.
(d) When the court stays an order for commitment for more than 14 days beyond the date of
the initially scheduled hearing, the court shall issue an order that must include:
(1) a written plan for services to which the proposed patient has agreed;
(2) a finding that the proposed treatment is available and accessible to the patient and that
public or private financial resources are available to pay for the proposed treatment;
(3) conditions the patient must meet to avoid revocation of the stayed commitment order
and imposition of the commitment order; and
(4) a condition that the patient is prohibited from giving consent to participate in a
clinical drug trial while the court order is in effect.
(e) Notwithstanding paragraph (d), clause (4), during the period of a stay of commitment, the
court may allow the patient to give consent to participate in a specific psychiatric clinical
drug trial if the treating psychiatrist testifies or submits an affidavit that the patient may
benefit from participating in the trial because, after providing other treatment options for
a reasonable period of time, those options have been ineffective. The treating psychiatrist
must not be the psychiatrist conducting the psychiatric clinical drug trial. The court must
determine that, under the circumstances of the case, the patient is competent to choose to
participate in the trial, that the patient is freely choosing to participate in the trial, that the
compulsion of the stayed commitment is not being used to coerce the person to
participate in the clinical trial, and that a reasonable person may choose to participate in
the clinical trial.
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(f) A person receiving treatment under this section has all rights under this chapter.
Subd. 2. Case manager. When a court releases a patient under this section, the court shall
direct the case manager to report to the court at least once every 90 days and shall
immediately report a substantial failure of a patient or provider to comply with the conditions
of the release.
Subd. 3. Duration. The maximum duration of a stayed order under this section is six months.
The court may continue the order for a maximum of an additional 12 months if, after notice
and hearing, under sections 253B.08 and 253B.09 the court finds that (1) the person
continues to be mentally ill, chemically dependent, or developmentally disabled, and (2) an
order is needed to protect the patient or others.
Subd. 4. Modification of order. An order under this section may be modified upon
agreement of the parties and approval of the court.
Subd. 5. Revocation of order. The court, on its own motion or upon the motion of any party
that the patient has not complied with a material condition of release, and after notice and a
hearing unless otherwise ordered by the court, may revoke any release and commit the
proposed patient under this chapter.
Subd. 6. [Renumbered subd 4]
Subd. 7. [Renumbered subd 5]
253B.097 COMMUNITY-BASED TREATMENT.
Subdivision 1. Findings. In addition to the findings required under section 253B.09,
subdivision 2, an order committing a person to community-based treatment must include:
(1) a written plan for services to the patient;
(2) a finding that the proposed treatment is available and accessible to the patient and that
public or private financial resources are available to pay for the proposed treatment;
(3) conditions the patient must meet in order to obtain an early release from commitment
or to avoid a hearing for further commitment; and
(4) consequences of the patient's failure to follow the commitment order. Consequences
may include commitment to another setting for treatment.
Subd. 2. Case manager. When a court commits a patient with mental illness to communitybased treatment, the court shall appoint a case manager from the county agency or other
entity under contract with the county agency to provide case management services.
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Subd. 3. Reports. The case manager shall report to the court at least once every 90 days. The
case manager shall immediately report a substantial failure of the patient or provider to
comply with the conditions of the commitment.
Subd. 4. Modification of order. An order for community-based treatment may be modified
upon agreement of the parties and approval of the court.
Subd. 5. Noncompliance. The case manager may petition for a reopening of the
commitment hearing if a patient or provider fails to comply with the terms of an order for
community-based treatment.
Subd. 6. Immunity from liability. No facility or person is financially liable, personally or
otherwise, for actions of the patient if the facility or person follows accepted community
standards of professional practice in the management, supervision, and treatment of the
patient. For purposes of this subdivision, "person" means official, staff, employee of the
facility, physician, or other individual who is responsible for the management, supervision, or
treatment of a patient's community-based treatment under this section.
253B.10 PROCEDURES UPON COMMITMENT.
Subdivision 1. Administrative requirements. When a person is committed, the court shall
issue a warrant or an order committing the patient to the custody of the head of the treatment
facility. The warrant or order shall state that the patient meets the statutory criteria for civil
commitment. Upon the arrival of a patient at the designated treatment facility, the head of the
facility shall retain the duplicate of the warrant and endorse receipt upon the original warrant
or acknowledge receipt of the order. The endorsed receipt or acknowledgment must be filed
in the court of commitment. After arrival, the patient shall be under the control and custody
of the head of the treatment facility.
Copies of the petition for commitment, the court's findings of fact and conclusions of law, the
court order committing the patient, the report of the examiners, and the prepetition report
shall be provided promptly to the treatment facility.
Subd. 2. Transportation. When a patient is about to be placed in a treatment facility, the
court may order the designated agency, the treatment facility, or any responsible adult to
transport the patient to the treatment facility. Whenever possible, a peace officer who
provides the transportation shall not be in uniform and shall not use a vehicle visibly marked
as a police vehicle. The proposed patient may be accompanied by one or more interested
persons.
When a patient who is at a regional treatment center requests a hearing for adjudication of a
patient's status pursuant to section 253B.17, the commissioner shall provide transportation.
Subd. 3. Notice of admission. Whenever a committed person has been admitted to a
treatment facility under the provisions of sections 253B.09 or 253B.18, the head of the
treatment facility shall immediately notify the patient's spouse, health care agent, or parent
and the county of financial responsibility if the county may be liable for a portion of the cost
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of treatment. If the committed person was admitted upon the petition of a spouse, health care
agent, or parent the head of the treatment facility shall notify an interested person other than
the petitioner.
Subd. 4. Private treatment. Patients or other responsible persons are required to pay the
necessary charges for patients committed or transferred to private treatment facilities. Private
treatment facilities may not refuse to accept a committed person solely based on the person's
court-ordered status. Insurers must provide treatment and services as ordered by the court
under section 253B.045, subdivision 6, or as required under chapter 62M.
Subd. 5. Transfer to voluntary status. At any time prior to the expiration of the initial
commitment period, a patient who has not been committed as mentally ill and dangerous to
the public or as a sexually dangerous person or as a sexual psychopathic personality may be
transferred to voluntary status upon the patient's application in writing with the consent of the
head of the facility. Upon transfer, the head of the treatment facility shall immediately notify
the court in writing and the court shall terminate the proceedings.
253B.11 [NOT APPLICABLE TO SDP/SPP]
253B.12 TREATMENT REPORT; REVIEW; HEARING. [NOT APPLICABLE TO
SDP/SPP]
253B.13 DURATION OF CONTINUED COMMITMENT. [NOT APPLICABLE TO
SDP/SPP]
253B.14 TRANSFER OF COMMITTED PERSONS. [NOT APPLICABLE TO SDP/SPP]
253B.141 AUTHORITY TO DETAIN AND TRANSPORT A MISSING PATIENT.
[NOT APPLICABLE TO SDP/SPP]
253B.15 PROVISIONAL DISCHARGE; PARTIAL INSTITUTIONALIZATION.
[NOT APPLICABLE TO SDP/SPP]
253B.16 DISCHARGE OF COMMITTED PERSONS. [NOT APPLICABLE TO
SDP/SPP]
253B.17 RELEASE; JUDICIAL DETERMINATION. [NOT APPLICABLE TO
SDP/SPP]
253B.18 PERSONS WHO ARE MENTALLY ILL AND DANGEROUS TO THE
PUBLIC.
Subdivision 1. Procedure.
(a) Upon the filing of a petition alleging that a proposed patient is a person who is mentally
ill and dangerous to the public, the court shall hear the petition as provided in sections
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253B.07 and 253B.08. If the court finds by clear and convincing evidence that the
proposed patient is a person who is mentally ill and dangerous to the public, it shall
commit the person to a secure treatment facility or to a treatment facility willing to accept
the patient under commitment. The court shall commit the patient to a secure treatment
facility unless the patient establishes by clear and convincing evidence that a less
restrictive treatment program is available that is consistent with the patient's treatment
needs and the requirements of public safety. In any case where the petition was filed
immediately following the acquittal of the proposed patient for a crime against the person
pursuant to a verdict of not guilty by reason of mental illness, the verdict constitutes
evidence that the proposed patient is a person who is mentally ill and dangerous within
the meaning of this section. The proposed patient has the burden of going forward in the
presentation of evidence. The standard of proof remains as required by this chapter. Upon
commitment, admission procedures shall be carried out pursuant to section 253B.10.
(b) Once a patient is admitted to a treatment facility pursuant to a commitment under this
subdivision, treatment must begin regardless of whether a review hearing will be held
under subdivision 2.
Subd. 2. Review; hearing.
(a) A written treatment report shall be filed by the treatment facility with the committing
court within 60 days after commitment. If the person is in the custody of the
commissioner of corrections when the initial commitment is ordered under subdivision 1,
the written treatment report must be filed within 60 days after the person is admitted to a
secure treatment facility. The court shall hold a hearing to make a final determination as
to whether the person should remain committed as a person who is mentally ill and
dangerous to the public. The hearing shall be held within the earlier of 14 days of the
court's receipt of the written treatment report, or within 90 days of the date of initial
commitment or admission, unless otherwise agreed by the parties.
(b) The court may, with agreement of the county attorney and attorney for the patient:
(1) Waive the review hearing under this subdivision and immediately order an
indeterminate commitment under subdivision 3; or
(2) continue the review hearing for up to one year.
(c) If the court finds that the patient should be committed as a person who is mentally ill, but
not as a person who is mentally ill and dangerous to the public, the court may commit the
person as a person who is mentally ill and the person shall be deemed not to have been
found to be dangerous to the public for the purposes of subdivisions 4a to 15. Failure of
the treatment facility to provide the required report at the end of the 60-day period shall
not result in automatic discharge of the patient.
Subd. 3. Indeterminate commitment. If the court finds at the final determination hearing
held pursuant to subdivision 2 that the patient continues to be a person who is mentally ill
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and dangerous, then the court shall order commitment of the proposed patient for an
indeterminate period of time. After a final determination that a patient is a person who is
mentally ill and dangerous to the public, the patient shall be transferred, provisionally
discharged or discharged, only as provided in this section.
Subd. 4. [Repealed, 1997 c 217 art 1 s 118]
Subd. 4a. Release on pass; notification. A patient who has been committed as a person who
is mentally ill and dangerous and who is confined at a secure treatment facility or has been
transferred out of a state-operated services facility according to section 253B.18, subdivision
6, shall not be released on a pass unless the pass is part of a pass plan that has been approved
by the medical director of the secure treatment facility. The pass plan must have a specific
therapeutic purpose consistent with the treatment plan, must be established for a specific
period of time, and must have specific levels of liberty delineated. The county case manager
must be invited to participate in the development of the pass plan. At least ten days prior to a
determination on the plan, the medical director shall notify the designated agency, the
committing court, the county attorney of the county of commitment, an interested person, the
local law enforcement agency where the facility is located, the county attorney and the local
law enforcement agency in the location where the pass is to occur, the petitioner, and the
petitioner's counsel of the plan, the nature of the passes proposed, and their right to object to
the plan. If any notified person objects prior to the proposed date of implementation, the
person shall have an opportunity to appear, personally or in writing, before the medical
director, within ten days of the objection, to present grounds for opposing the plan. The pass
plan shall not be implemented until the objecting person has been furnished that opportunity.
Nothing in this subdivision shall be construed to give a patient an affirmative right to a pass
plan.
Subd. 4b. Pass-eligible status; notification. The following patients committed to a secure
treatment facility shall not be placed on pass-eligible status unless that status has been
approved by the medical director of the secure treatment facility:
(a) a patient who has been committed as a person who is mentally ill and dangerous and
who:
(1) was found incompetent to proceed to trial for a felony or was found not guilty by
reason of mental illness of a felony immediately prior to the filing of the commitment
petition;
(2) was convicted of a felony immediately prior to or during commitment as a person
who is mentally ill and dangerous; or
(3) is subject to a commitment to the commissioner of corrections; and
(b) a patient who has been committed as a psychopathic personality, a sexually psychopathic
personality, or a sexually dangerous person.
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At least ten days prior to a determination on the status, the medical director shall notify the
committing court, the county attorney of the county of commitment, the designated agency,
an interested person, the petitioner, and the petitioner's counsel of the proposed status, and
their right to request review by the special review board. If within ten days of receiving
notice any notified person requests review by filing a notice of objection with the
commissioner and the head of the treatment facility, a hearing shall be held before the special
review board. The proposed status shall not be implemented unless it receives a favorable
recommendation by a majority of the board and approval by the commissioner. The order of
the commissioner is appealable as provided in section 253B.19.
Nothing in this subdivision shall be construed to give a patient an affirmative right to seek
pass-eligible status from the special review board.
Subd. 4c. Special review board.
(a) The commissioner shall establish one or more panels of a special review board. The
board shall consist of three members experienced in the field of mental illness. One
member of each special review board panel shall be a psychiatrist and one member shall
be an attorney. No member shall be affiliated with the Department of Human Services.
The special review board shall meet at least every six months and at the call of the
commissioner. It shall hear and consider all petitions for a reduction in custody or to
appeal a revocation of provisional discharge. A "reduction in custody" means transfer
from a secure treatment facility, discharge, and provisional discharge. Patients may be
transferred by the commissioner between secure treatment facilities without a special
review board hearing. Members of the special review board shall receive compensation
and reimbursement for expenses as established by the commissioner.
(b) A petition filed by a person committed as mentally ill and dangerous to the public under
this section must be heard as provided in subdivision 5 and, as applicable, subdivision 13.
A petition filed by a person committed as a sexual psychopathic personality or as a
sexually dangerous person under section 253B.185, or committed as both mentally ill and
dangerous to the public under this section and as a sexual psychopathic personality or as
a sexually dangerous person must be heard as provided in section 253B.185, subdivision
9.
Subd. 5. Petition; notice of hearing; attendance; order.
(a) A petition for a reduction in custody or revocation of provisional discharge shall be filed
with the commissioner and may be filed by the patient or by the head of the treatment
facility. A patient may not petition the special review board for six months following
commitment under subdivision 3 or following the final disposition of any previous
petition and subsequent appeal by the patient. The medical director may petition at any
time.
(b) Fourteen days prior to the hearing, the committing court, the county attorney of the
county of commitment, the designated agency, interested person, the petitioner, and the
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petitioner's counsel shall be given written notice by the commissioner of the time and
place of the hearing before the special review board. Only those entitled to statutory
notice of the hearing or those administratively required to attend may be present at the
hearing. The patient may designate interested persons to receive notice by providing the
names and addresses to the commissioner at least 21 days before the hearing. The board
shall provide the commissioner with written findings of fact and recommendations within
21 days of the hearing. The commissioner shall issue an order no later than 14 days after
receiving the recommendation of the special review board. A copy of the order shall be
mailed to every person entitled to statutory notice of the hearing within five days after it
is signed. No order by the commissioner shall be effective sooner than 30 days after the
order is signed, unless the county attorney, the patient, and the commissioner agree that it
may become effective sooner.
(c) The special review board shall hold a hearing on each petition prior to making its
recommendation to the commissioner. The special review board proceedings are not
contested cases as defined in chapter 14. Any person or agency receiving notice that
submits documentary evidence to the special review board prior to the hearing shall also
provide copies to the patient, the patient's counsel, the county attorney of the county of
commitment, the case manager, and the commissioner.
(d) Prior to the final decision by the commissioner, the special review board may be
reconvened to consider events or circumstances that occurred subsequent to the hearing.
(e) In making their recommendations and order, the special review board and commissioner
must consider any statements received from victims under subdivision 5a.
253B.185 SEXUAL PSYCHOPATHIC PERSONALITY; SEXUALLY DANGEROUS.
Subdivision 1. Commitment generally.
(a) Except as otherwise provided in this section, the provisions of this chapter pertaining to
persons who are mentally ill and dangerous to the public apply with like force and effect
to persons who are alleged or found to be sexually dangerous persons or persons with a
sexual psychopathic personality. For purposes of this section, "sexual psychopathic
personality" includes any individual committed as a "psychopathic personality" under
Minnesota Statutes 1992, section 526.10.
(b) Before commitment proceedings are instituted, the facts shall first be submitted to the
county attorney, who, if satisfied that good cause exists, will prepare the petition. The
county attorney may request a prepetition screening report. The petition is to be executed
by a person having knowledge of the facts and filed with the district court of the county
of financial responsibility or the county where the patient is present. If the patient is in
the custody of the commissioner of corrections, the petition may be filed in the county
where the conviction for which the person is incarcerated was entered.
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(c) Upon the filing of a petition alleging that a proposed patient is a sexually dangerous
person or is a person with a sexual psychopathic personality, the court shall hear the
petition as provided in section 253B.18, except that section 253B.18, subdivisions 2 and
3, shall not apply.
(d) In commitments under this section, the court shall commit the patient to a secure
treatment facility unless the patient establishes by clear and convincing evidence that a
less restrictive treatment program is available that is consistent with the patient's
treatment needs and the requirements of public safety.
(e) After a final determination that a patient is a sexually dangerous person or sexual
psychopathic personality, the court shall order commitment for an indeterminate period
of time and the patient shall be transferred, provisionally discharged, or discharged, only
as provided in this section.
Subd. 1a. Temporary confinement. During any hearing held under this section, or pending
emergency revocation of a provisional discharge, the court may order the patient or proposed
patient temporarily confined in a jail or lockup but only if:
(1) there is no other feasible place of confinement for the patient within a reasonable
distance;
(2) the confinement is for less than 24 hours or, if during a hearing, less than 24 hours
prior to commencement and after conclusion of the hearing; and
(3) there are protections in place, including segregation of the patient, to ensure the safety
of the patient.
Subd. 1b. County attorney access to data. Notwithstanding sections 144.291 to 144.298;
245.467, subdivision 6; 245.4876, subdivision 7; 260B.171; 260B.235, subdivision 8;
260C.171; and 609.749, subdivision 6, or any provision of chapter 13 or other state law, prior
to filing a petition for commitment as a sexual psychopathic personality or as a sexually
dangerous person, and upon notice to the proposed patient, the county attorney or the county
attorney's designee may move the court for an order granting access to any records or data, to
the extent it relates to the proposed patient, for the purpose of determining whether good
cause exists to file a petition and, if a petition is filed, to support the allegations set forth in
the petition.
The court may grant the motion if: (1) the Department of Corrections refers the case for
commitment as a sexual psychopathic personality or a sexually dangerous person; or (2)
upon a showing that the requested category of data or records may be relevant to the
determination by the county attorney or designee. The court shall decide a motion under this
subdivision within 48 hours after a hearing on the motion. Notice to the proposed patient
need not be given upon a showing that such notice may result in harm or harassment of
interested persons or potential witnesses.
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Notwithstanding any provision of chapter 13 or other state law, a county attorney considering
the civil commitment of a person under this section may obtain records and data from the
Department of Corrections or any probation or parole agency in this state upon request,
without a court order, for the purpose of determining whether good cause exists to file a
petition and, if a petition is filed, to support the allegations set forth in the petition. At the
time of the request for the records, the county attorney shall provide notice of the request to
the person who is the subject of the records.
Data collected pursuant to this subdivision shall retain their original status and, if not public,
are inadmissible in any court proceeding unrelated to civil commitment, unless otherwise
permitted.
Subd. 2. Transfer to correctional facility.
(a) If a person has been committed under this section and later is committed to the custody of
the commissioner of corrections for any reason, including but not limited to, being
sentenced for a crime or revocation of the person's supervised release or conditional
release under section 244.05; 609.3455, subdivision 6, 7, or 8; Minnesota Statutes 2004,
section 609.108, subdivision 6; or Minnesota Statutes 2004, section 609.109, subdivision
7, the person shall be transferred to a facility designated by the commissioner of
corrections without regard to the procedures provided in subdivision 11.
(b) If a person is committed under this section after a commitment to the commissioner of
corrections, the person shall first serve the sentence in a facility designated by the
commissioner of corrections. After the person has served the sentence, the person shall be
transferred to a treatment program designated by the commissioner of human services.
Subd. 3. Not to constitute defense. The existence in any person of a condition of a sexual
psychopathic personality or the fact that a person is a sexually dangerous person shall not in
any case constitute a defense to a charge of crime, nor relieve such person from liability to be
tried upon a criminal charge.
Subd. 4. Statewide judicial panel; commitment proceedings.
(a) The Supreme Court may establish a panel of district judges with statewide authority to
preside over commitment proceedings of sexual psychopathic personalities and sexually
dangerous persons. Only one judge of the panel is required to preside over a particular
commitment proceeding. Panel members shall serve for one-year terms. One of the
judges shall be designated as the chief judge of the panel, and is vested with the power to
designate the presiding judge in a particular case, to set the proper venue for the
proceedings, and to otherwise supervise and direct the operation of the panel. The chief
judge shall designate one of the other judges to act as chief judge whenever the chief
judge is unable to act.
(b) If the Supreme Court creates the judicial panel authorized by this section, all petitions for
civil commitment brought under subdivision 1 shall be filed with the supreme court
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instead of with the district court in the county where the proposed patient is present,
notwithstanding any provision of subdivision 1 to the contrary. Otherwise, all of the other
applicable procedures contained in this chapter apply to commitment proceedings
conducted by a judge on the panel.

Subd. 5. Financial responsibility.
(a) For purposes of this subdivision, "state facility" has the meaning given in section 246.50
and also includes a Department of Corrections facility when the proposed patient is
confined in such a facility pursuant to section 253B.045, subdivision 1a.
(b) Notwithstanding sections 246.54, 253B.045, and any other law to the contrary, when a
petition is filed for commitment under this section pursuant to the notice required in
section 244.05, subdivision 7, the state and county are each responsible for 50 percent of
the cost of the person's confinement at a state facility or county jail, prior to commitment.
(c) The county shall submit an invoice to the state court administrator for reimbursement of
the state's share of the cost of confinement.
(d) Notwithstanding paragraph (b), the state's responsibility for reimbursement is limited to
the amount appropriated for this purpose.
Subd. 6. [Repealed by amendment, 2010 c 300 s 26]
Subd. 7. Rights of patients committed under this section.
(a) The commissioner or the commissioner's designee may limit the statutory rights described
in paragraph (b) for patients committed to the Minnesota sex offender program under this
section or with the commissioner's consent under section 246B.02. The statutory rights
described in paragraph (b) may be limited only as necessary to maintain a therapeutic
environment or the security of the facility or to protect the safety and well-being of
patients, staff, and the public.
(b) The statutory rights that may be limited in accordance with paragraph (a) are those set
forth in section 144.651, subdivision 19, personal privacy; section 144.651, subdivision
21, private communications; section 144.651, subdivision 22, retain and use of personal
property; section 144.651, subdivision 25, manage personal financial affairs; section
144.651, subdivision 26, meet with visitors and participate in groups; section 253B.03,
subdivision 2, correspond with others; and section 253B.03, subdivision 3, receive
visitors and make telephone calls. Other statutory rights enumerated by sections 144.651
and 253B.03, or any other law, may be limited as provided in those sections.
Subd. 8. Petition and report required.
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(a) Within 120 days of receipt of a preliminary determination from a court under section
609.1351, or a referral from the commissioner of corrections pursuant to section 244.05,
subdivision 7, a county attorney shall determine whether good cause under this section
exists to file a petition, and if good cause exists, the county attorney or designee shall file
the petition with the court.
(b) Failure to meet the requirements of paragraph (a) does not bar filing a petition under
subdivision 1 any time the county attorney determines pursuant to subdivision 1 that
good cause for such a petition exists.
Subd. 9. Petition for reduction in custody.
(a) This subdivision applies only to committed persons as defined in paragraph (b). The
procedures in subdivision 10 for victim notification and right to submit a statement apply
to petitions filed and reductions in custody recommended under this subdivision.
(b) As used in this subdivision:
(1) "committed person" means an individual committed under this section, or under this
section and under section 253B.18, as mentally ill and dangerous. It does not include
persons committed only as mentally ill and dangerous under section 253B.18; and
(2) "reduction in custody" means transfer out of a secure treatment facility, a provisional
discharge, or a discharge from commitment. A reduction in custody is considered to
be a commitment proceeding under section 8.01.
(c) A petition for a reduction in custody or an appeal of a revocation of provisional discharge
may be filed by either the committed person or by the head of the treatment facility and
must be filed with and considered by a panel of the special review board authorized under
section 253B.18, subdivision 4c. A committed person may not petition the special review
board any sooner than six months following either:
(1) the entry of judgment in the district court of the order for commitment issued under
section 253B.18, subdivision 3, or upon the exhaustion of all related appeal rights in
state court relating to that order, whichever is later; or
(2) any recommendation of the special review board or order of the judicial appeal panel,
or upon the exhaustion of all appeal rights in state court, whichever is later. The head
of the treatment facility may petition at any time. The special review board
proceedings are not contested cases as defined in chapter 14.
(d) The special review board shall hold a hearing on each petition before issuing a
recommendation under paragraph (f). Fourteen days before the hearing, the committing
court, the county attorney of the county of commitment, the designated agency, an
interested person, the petitioner and the petitioner's counsel, and the committed person
and the committed person's counsel must be given written notice by the commissioner of
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the time and place of the hearing before the special review board. Only those entitled to
statutory notice of the hearing or those administratively required to attend may be present
at the hearing. The patient may designate interested persons to receive notice by
providing the names and addresses to the commissioner at least 21 days before the
hearing.
(e) A person or agency receiving notice that submits documentary evidence to the special
review board before the hearing must also provide copies to the committed person, the
committed person's counsel, the county attorney of the county of commitment, the case
manager, and the commissioner. The special review board must consider any statements
received from victims under subdivision 10.
(f) Within 30 days of the hearing, the special review board shall issue written findings of fact
and shall recommend denial or approval of the petition to the judicial appeal panel
established under section 253B.19. The commissioner shall forward the recommendation
of the special review board to the judicial appeal panel and to every person entitled to
statutory notice. No reduction in custody or reversal of a revocation of provisional
discharge recommended by the special review board is effective until it has been
reviewed by the judicial appeal panel and until 15 days after an order from the judicial
appeal panel affirming, modifying, or denying the recommendation.
Subd. 10. Victim notification of petition and release; right to submit statement.
(a) As used in this subdivision:
(1) "crime" has the meaning given to "violent crime" in section 609.1095, and includes
criminal sexual conduct in the fifth degree and offenses within the definition of
"crime against the person" in section 253B.02, subdivision 4a, and also includes
offenses listed in section 253B.02, subdivision 7a, paragraph (b), regardless of
whether they are sexually motivated;
(2) "victim" means a person who has incurred loss or harm as a result of a crime, the
behavior for which forms the basis for a commitment under this section or section
253B.18; and
(3) "convicted" and "conviction" have the meanings given in section 609.02, subdivision
5, and also include juvenile court adjudications, findings under Minnesota Rules of
Criminal Procedure, rule 20.02, that the elements of a crime have been proved, and
findings in commitment cases under this section or section 253B.18, that an act or
acts constituting a crime occurred.
(b) A county attorney who files a petition to commit a person under this section shall make a
reasonable effort to provide prompt notice of filing the petition to any victim of a crime
for which the person was convicted. In addition, the county attorney shall make a
reasonable effort to promptly notify the victim of the resolution of the petition.
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(c) Before provisionally discharging, discharging, granting pass-eligible status, approving a
pass plan, or otherwise permanently or temporarily releasing a person committed under
this section from a treatment facility, the head of the treatment facility shall make a
reasonable effort to notify any victim of a crime for which the person was convicted that
the person may be discharged or released and that the victim has a right to submit a
written statement regarding decisions of the head of the treatment facility or designee, or
special review board, with respect to the person. To the extent possible, the notice must
be provided at least 14 days before any special review board hearing or before a
determination on a pass plan. Notwithstanding section 611A.06, subdivision 4, the
commissioner shall provide the judicial appeal panel with victim information in order to
comply with the provisions of this section. The judicial appeal panel shall ensure that the
data on victims remains private as provided for in section 611A.06, subdivision 4.
(d) This subdivision applies only to victims who have requested notification by contacting, in
writing, the county attorney in the county where the conviction for the crime occurred or
where the civil commitment was filed or, following commitment, the head of the
treatment facility. A county attorney who receives a request for notification under this
paragraph shall promptly forward the request to the commissioner of human services.
(e) Rights under this subdivision are in addition to rights available to a victim under chapter
611A. This provision does not give a victim all the rights of a "notified person" or a
person "entitled to statutory notice" under subdivision 12 or 13 or section 253B.18,
subdivision 4a, 4b, or 5.
Subd. 10a. Scope of community notification.
(a) Notification of the public and disclosure of information under section 244.052,
subdivision 4, regarding an individual who was committed under this section or
Minnesota Statutes 1992, section 526.10, is as provided under section 244.052,
subdivision 4, paragraphs (b), clause (3), and (g), and subdivision 4b, regardless of the
individual's assigned risk level. The restrictions under section 244.052, subdivision 4,
paragraph (b), clause (3), placed on disclosing information on individuals living in
residential facilities do not apply to persons committed under this section or Minnesota
Statutes 1992, section 526.10. The local law enforcement agency may proceed with the
broadest disclosure authorized under section 244.052, subdivision 4.
(b) After four years from the date of an order for provisional discharge or discharge of civil
commitment, the individual may petition the head of the treatment facility from which the
individual was provisionally discharged or discharged to have the scope of notification
and disclosure based solely upon the individual's assigned risk level under section
244.052.
(c) If an individual's provisional discharge is revoked for any reason, the four-year time
period under paragraph (b) starts over from the date of a subsequent order for provisional
discharge or discharge except that the head of the treatment facility or designee may, in
the sole discretion of the head or designee, determine that the individual may petition

SOCC Statutes - 188

MINNESOTA - 43

Sex Offender Civil Commitment Statutes - MINNESOTA

before four years have elapsed from the date of the order of the subsequent provisional
discharge or discharge and notify the individual of that determination.
(d) The head of the treatment facility shall appoint a multidisciplinary committee to review
and make a recommendation on a petition made under paragraph (b). The head of the
treatment facility or designee may grant or deny the petition. There is no review or appeal
of the decision. If a petition is denied, the individual may petition again after two years
from the date of denial.
(e) Nothing in this subdivision shall be construed to give an individual an affirmative right to
petition the head of the treatment facility earlier than four years after the date of an order
for provisional discharge or discharge.
(f) The head of the treatment facility shall act in place of the individual's corrections agent for
the purpose of section 244.052, subdivision 3, paragraph (h), when the individual is not
assigned to a corrections agent.
Subd. 11. Transfer.
(a) A patient who is committed as a sexually dangerous person or sexual psychopathic
personality shall not be transferred out of a secure treatment facility unless it appears to
the satisfaction of the judicial appeal panel, after a hearing and recommendation by a
majority of the special review board, that the transfer is appropriate. Transfer may be to
other treatment programs under the commissioner's control.
(b) The following factors must be considered in determining whether a transfer is
appropriate:
(1) the person's clinical progress and present treatment needs;
(2) the need for security to accomplish continuing treatment;
(3) the need for continued institutionalization;
(4) which facility can best meet the person's needs; and
(5) whether transfer can be accomplished with a reasonable degree of safety for the
public.
Subd. 11a. Transfer; voluntary readmission to a secure facility.
(a) After a patient has been transferred out of a secure facility pursuant to subdivision 11 and
with the consent of the executive director of the Minnesota sex offender program, a
patient may voluntarily return to a secure facility operated by the Minnesota sex offender
program for a period of up to 60 days.
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(b) If the patient is not returned to the facility to which the patient was originally transferred
pursuant to subdivision 11 within 60 days of being readmitted to a secure facility, the
transfer is revoked and the patient shall remain in a secure facility. The patient shall
immediately be notified in writing of the revocation.
(c) Within 15 days of receiving notice of the revocation, the patient may petition the special
review board for a review of the revocation. The special review board shall review the
circumstances of the revocation and shall recommend to the judicial appeal panel whether
or not the revocation shall be upheld. The special review board may also recommend a
new transfer at the time of the revocation hearing.
(d) If the transfer has not been revoked and the patient is to be returned to the facility to
which the patient was originally transferred pursuant to subdivision 11, with no
substantive change to the conditions of the transfer ordered pursuant to subdivision 11, no
action by the special review board or judicial appeal panel is required.
Subd. 11b. Transfer; revocation.
(a) The executive director of the Minnesota sex offender program or designee may revoke a
transfer made pursuant to subdivision 11 and require a patient to return to a secure
treatment facility if:
(1) remaining in a nonsecure setting will not provide a reasonable degree of safety to the
patient or others; or
(2) the patient has regressed in clinical progress so that the facility to which the patient
was transferred is no longer sufficient to meet the patient's needs.
(b) Upon the revocation of the transfer, the patient shall be immediately returned to a secure
treatment facility. A report documenting reasons for revocation shall be issued by the
executive director or designee within seven days after the patient is returned to the secure
treatment facility. Advance notice to the patient of the revocation is not required.
(c) The patient must be provided a copy of the revocation report and informed, orally and in
writing, of the rights of a patient under this subdivision. The revocation report shall be
served upon the patient and the patient's counsel. The report shall outline the specific
reasons for the revocation including, but not limited to, the specific facts upon which the
revocation recommendation is based.
(d) A patient whose transfer is revoked must successfully re-petition the special review board
and judicial appeal panel prior to being transferred out of a secure facility.
(e) Any patient aggrieved by a transfer revocation decision may petition the special review
board within seven days, exclusive of Saturdays, Sundays, and legal holidays, after
receipt of the revocation report for a review of the revocation. The matter shall be
scheduled within 30 days. The special review board shall review the circumstances
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leading to the revocation and, after considering the factors in subdivision 11, paragraph
(b), shall recommend to the judicial appeal panel whether or not the revocation shall be
upheld. The special review board may also recommend a new transfer out of a secure
facility at the time of the revocation hearing.
Subd. 12. Provisional discharge. A patient who is committed as a sexual psychopathic
personality or sexually dangerous person shall not be provisionally discharged unless it
appears to the satisfaction of the judicial appeal panel, after a hearing and a recommendation
by a majority of the special review board, that the patient is capable of making an acceptable
adjustment to open society.
The following factors are to be considered in determining whether a provisional discharge
shall be recommended:
(1) whether the patient's course of treatment and present mental status indicate there is no
longer a need for treatment and supervision in the patient's current treatment setting;
and
(2) whether the conditions of the provisional discharge plan will provide a reasonable
degree of protection to the public and will enable the patient to adjust successfully to
the community.
Subd. 13. Provisional discharge plan. A provisional discharge plan shall be developed,
implemented, and monitored by the head of the treatment facility or designee in conjunction
with the patient and other appropriate persons. The head of the treatment facility or designee
shall, at least quarterly, review the plan with the patient and submit a written report to the
designated agency concerning the patient's status and compliance with each term of the plan.
Subd. 14. Provisional discharge; review. A provisional discharge pursuant to this section
shall not automatically terminate. A full discharge shall occur only as provided in subdivision
18. The commissioner shall notify the patient that the terms of a provisional discharge
continue unless the patient requests and is granted a change in the conditions of provisional
discharge or unless the patient petitions the special review board for a full discharge and the
discharge is granted by the judicial appeal panel.
Subd. 14a. Provisional discharge; voluntary readmission.
(a) With the consent of the executive director of the Minnesota sex offender program, a
patient may voluntarily return to the Minnesota sex offender program from provisional
discharge for a period of up to 60 days.
(b) If the patient is not returned to provisional discharge status within 60 days of being
readmitted to the Minnesota sex offender program, the provisional discharge is revoked.
The patient shall immediately be notified of the revocation in writing. Within 15 days of
receiving notice of the revocation, the patient may request a review of the matter before
the special review board. The special review board shall review the circumstances of the
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revocation and, after applying the standards in subdivision 15, paragraph (a), shall
recommend to the judicial appeal panel whether or not the revocation shall be upheld.
The board may recommend a return to provisional discharge status.
(c) If the provisional discharge has not been revoked and the patient is to be returned to
provisional discharge, the Minnesota sex offender program is not required to petition for
a further review by the special review board unless the patient's return to the community
results in substantive change to the existing provisional discharge plan.
Subd. 15. Provisional discharge; revocation.
(a) The head of the treatment facility may revoke a provisional discharge if either of the
following grounds exist:
(1) the patient has departed from the conditions of the provisional discharge plan; or
(2) the patient is exhibiting behavior which may be dangerous to self or others.
(b) The head of the treatment facility may revoke the provisional discharge and, either orally
or in writing, order that the patient be immediately returned to the treatment facility. A
report documenting reasons for revocation shall be issued by the head of the treatment
facility within seven days after the patient is returned to the treatment facility. Advance
notice to the patient of the revocation is not required.
(c) The patient must be provided a copy of the revocation report and informed, orally and in
writing, of the rights of a patient under this section. The revocation report shall be served
upon the patient, the patient's counsel, and the designated agency. The report shall outline
the specific reasons for the revocation, including but not limited to the specific facts upon
which the revocation recommendation is based.
(d) An individual who is revoked from provisional discharge must successfully re-petition
the special review board and judicial appeal panel prior to being placed back on
provisional discharge.
Subd. 16. Return of absent patient.
(a) If a patient is absent without authorization, including failure to return to the custody of the
Minnesota sex offender program upon the revocation of a provisional discharge, the head
of the treatment facility or designee shall report the absence to the local law enforcement
agency. The head of the treatment facility shall inform the committing court of the
revocation or absence, and the committing court or other district court shall issue an order
for the apprehension and holding of the patient by a peace officer in any jurisdiction and
transportation of the patient to a facility operated by the Minnesota sex offender program
or otherwise returned to the custody of the Minnesota sex offender program.
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(b) An employee of the Department of Human Services may apprehend, detain, or transport
an absent patient at anytime. The immunity provided under section 253B.23, subdivision
4, applies to the apprehension, detention, and transport of an absent patient.
(c) Upon receiving either the report or the apprehend and hold order in paragraph (a), a law
enforcement agency shall enter information on the patient into the missing persons file of
the National Crime Information Center database according to the missing persons
practices. Where probable cause exists of a violation of section 609.485, a law
enforcement agency shall also seek a felony arrest warrant and enter the warrant in the
National Crime Information Center database.
(d) For the purposes of ensuring public safety and the apprehension of an absent patient, and
notwithstanding state and federal data privacy laws, the Minnesota sex offender program
shall disclose information about the absent patient relevant to the patient's apprehension
and return to law enforcement agencies where the absent patient is likely to be located or
likely to travel through and to agencies with statewide jurisdiction.
(e) Upon receiving either the report or the apprehend and hold order in paragraph (a), a
patient shall be apprehended and held by a peace officer in any jurisdiction pending
return to a facility operated by the Minnesota sex offender program or otherwise returned
to the custody of the Minnesota sex offender program.
(f) A patient detained solely under this subdivision may be held in a jail or lockup only if:
(1) there is no other feasible place of detention for the patient;
(2) the detention is for less than 24 hours; and
(3) there are protections in place, including segregation of the patient, to ensure the safety
of the patient.
These limitations do not apply to a patient being held for criminal prosecution,
including for violation of section 609.485.
(g) If a patient is detained under this subdivision, the Minnesota sex offender program shall
arrange to pick up the patient within 24 hours of the time detention was begun and shall
be responsible for securing transportation for the patient to a facility operated by the
Minnesota sex offender program, as determined by its executive director. The expense of
detaining and transporting a patient shall be the responsibility of the Minnesota sex
offender program.
(h) Immediately after an absent patient is apprehended, the Minnesota sex offender program
or the law enforcement agency that apprehended or returned the absent patient shall
notify the law enforcement agency that first received the absent patient report under this
subdivision, and that agency shall cancel the missing persons entry from the National
Crime Information Center computer.
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Subd. 17. Appeal. Any patient aggrieved by a revocation decision or any interested person
may petition the special review board within seven days, exclusive of Saturdays, Sundays,
and legal holidays, after receipt of the revocation report for a review of the revocation. The
matter shall be scheduled within 30 days. The special review board shall review the
circumstances leading to the revocation and shall recommend to the judicial appeal panel
whether or not the revocation shall be upheld. The special review board may also recommend
a new provisional discharge at the time of the revocation hearing.
Subd. 18. Discharge. A patient who is committed as a sexual psychopathic personality or
sexually dangerous person shall not be discharged unless it appears to the satisfaction of the
judicial appeal panel, after a hearing and recommendation by a majority of the special review
board, that the patient is capable of making an acceptable adjustment to open society, is no
longer dangerous to the public, and is no longer in need of inpatient treatment and
supervision.
In determining whether a discharge shall be recommended, the special review board and
judicial appeal panel shall consider whether specific conditions exist to provide a reasonable
degree of protection to the public and to assist the patient in adjusting to the community. If
the desired conditions do not exist, the discharge shall not be granted.
Subd. 19. Aftercare services. The Minnesota sex offender program shall provide the
supervision, aftercare, and case management services for a person under commitment as
sexual psychopathic personalities and sexually dangerous persons discharged after July 1,
1999. The designated agency shall assist with client eligibility for public welfare benefits and
will provide those services that are currently available exclusively through county
government.
Prior to the date of discharge or provisional discharge of any patient committed as a sexual
psychopathic personality or sexually dangerous person, the head of the treatment facility or
designee shall establish a continuing plan of aftercare services for the patient, including a
plan for medical and behavioral health services, financial sustainability, housing, social
supports, or other assistance the patient needs. The Minnesota sex offender program shall
provide case management services and shall assist the patient in finding employment,
suitable shelter, and adequate medical and behavioral health services and otherwise assist in
the patient's readjustment to the community.
253B.19 JUDICIAL APPEAL PANEL; PATIENTS WHO ARE MENTALLY ILL
AND DANGEROUS TO THE PUBLIC.
Subdivision 1. Creation. The Supreme Court shall establish an appeal panel composed of
three judges and four alternate judges appointed from among the acting judges of the state.
Panel members shall serve for terms of one year each. Only three judges need hear any case.
One of the regular three appointed judges shall be designated as the chief judge of the appeal
panel. The chief judge is vested with power to fix the time and place of all hearings before
the panel, issue all notices, subpoena witnesses, appoint counsel for the patient, if necessary,
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and supervise and direct the operation of the appeal panel. The chief judge shall designate
one of the other judges or an alternate judge to act as chief judge in any case where the chief
judge is unable to act. No member of the appeal panel shall take part in the consideration of
any case in which that judge committed the patient. The chief justice of the Supreme Court
shall determine the compensation of the judges serving on the appeal panel. The
compensation shall be in addition to their regular compensation as judges. All compensation
and expenses of the appeal panel and all allowable fees and costs of the patient's counsel
shall be established and paid by the Department of Human Services.
Subd. 2. Petition; hearing.
(a) A person committed as mentally ill and dangerous to the public under section 253B.18, or
the county attorney of the county from which the person was committed or the county of
financial responsibility, may petition the judicial appeal panel for a rehearing and
reconsideration of a decision by the commissioner under section 253B.18, subdivision 5.
The judicial appeal panel must not consider petitions for relief other than those
considered by the commissioner from which the appeal is taken. The petition must be
filed with the Supreme Court within 30 days after the decision of the commissioner is
signed. The hearing must be held within 45 days of the filing of the petition unless an
extension is granted for good cause.
(b) A person committed as a sexual psychopathic personality or as a sexually dangerous
person under section 253B.185, or committed as both mentally ill and dangerous to the
public under section 253B.18 and as a sexual psychopathic personality or as a sexually
dangerous person under section 253B.185; the county attorney of the county from which
the person was committed or the county of financial responsibility; or the commissioner
may petition the judicial appeal panel for a rehearing and reconsideration of a decision of
the special review board under section 253B.185, subdivision 9. The petition must be
filed with the Supreme Court within 30 days after the decision is mailed by the
commissioner as required in section 253B.185, subdivision 9, paragraph (f). The hearing
must be held within 180 days of the filing of the petition unless an extension is granted
for good cause. If no party petitions the judicial appeal panel for a rehearing or
reconsideration within 30 days, the judicial appeal panel shall either issue an order
adopting the recommendations of the special review board or set the matter on for a
hearing pursuant to this paragraph.
(c) For an appeal under paragraph (a) or (b), the Supreme Court shall refer the petition to the
chief judge of the judicial appeal panel. The chief judge shall notify the patient, the
county attorney of the county of commitment, the designated agency, the commissioner,
the head of the treatment facility, any interested person, and other persons the chief judge
designates, of the time and place of the hearing on the petition. The notice shall be given
at least 14 days prior to the date of the hearing.
(d) Any person may oppose the petition. The patient, the patient's counsel, the county
attorney of the committing county or the county of financial responsibility, and the
commissioner shall participate as parties to the proceeding pending before the judicial
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appeal panel and shall, except when the patient is committed solely as mentally ill and
dangerous, no later than 20 days before the hearing on the petition, inform the judicial
appeal panel and the opposing party in writing whether they support or oppose the
petition and provide a summary of facts in support of their position. The judicial appeal
panel may appoint examiners and may adjourn the hearing from time to time. It shall hear
and receive all relevant testimony and evidence and make a record of all proceedings.
The patient, the patient's counsel, and the county attorney of the committing county or the
county of financial responsibility have the right to be present and may present and crossexamine all witnesses and offer a factual and legal basis in support of their positions. The
petitioning party seeking discharge or provisional discharge bears the burden of going
forward with the evidence, which means presenting a prima facie case with competent
evidence to show that the person is entitled to the requested relief. If the petitioning party
has met this burden, the party opposing discharge or provisional discharge bears the
burden of proof by clear and convincing evidence that the discharge or provisional
discharge should be denied. A party seeking transfer under section 253B.18, subdivision
6, or 253B.185, subdivision 11, must establish by a preponderance of the evidence that
the transfer is appropriate.
Subd. 3. Decision. A majority of the judicial appeal panel shall rule upon the petition. The
panel shall consider the petition de novo. The order of the judicial appeal panel shall
supersede an order of the commissioner under section 253B.18, subdivision 5. No order of
the judicial appeal panel granting a transfer, discharge or provisional discharge shall be made
effective sooner than 15 days after it is issued. The panel may not consider petitions for relief
other than those considered by the commissioner or special review board from which the
appeal is taken. The judicial appeal panel may not grant a transfer or provisional discharge on
terms or conditions that were not presented to the commissioner or the special review board.
Subd. 4. Effect of petition. The filing of a petition shall immediately suspend the operation
of any order for transfer, discharge or provisional discharge of the patient. The patient shall
not be discharged in any manner except upon order of a majority of the appeal panel.
Subd. 5. Appeal. A party aggrieved by an order of the appeal panel may appeal from the
decision of the appeal panel to the Court of Appeals as in other civil cases. A party may seek
review of a decision by the appeals panel within 60 days after a copy is sent to the parties by
the clerk of appellate courts. The filing of an appeal shall immediately suspend the operation
of any order granting transfer, discharge or provisional discharge, pending the determination
of the appeal.
253B.20 DISCHARGE; ADMINISTRATIVE PROCEDURE.
Subdivision 1. Notice to court. When a committed person is discharged, provisionally
discharged, transferred to another treatment facility, or partially hospitalized, or when the
person dies, is absent without authorization, or is returned, the treatment facility having
custody of the patient shall notify the committing court, the county attorney, and the patient's
attorney.
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Subd. 2. Necessities. The head of the treatment facility shall make necessary arrangements at
the expense of the state to insure that no patient is discharged or provisionally discharged
without suitable clothing. The head of the treatment facility shall, if necessary, provide the
patient with a sufficient sum of money to secure transportation home, or to another
destination of the patient's choice, if the destination is located within a reasonable distance of
the treatment facility. The commissioner shall establish procedures by rule to help the patient
receive all public assistance benefits provided by state or federal law to which the patient is
entitled by residence and circumstances. The rule shall be uniformly applied in all counties.
All counties shall provide temporary relief whenever necessary to meet the intent of this
subdivision.
Subd. 3. Notice to designated agency. The head of the treatment facility, upon the
provisional discharge of any committed person, shall notify the designated agency before the
patient leaves the treatment facility. Whenever possible the notice shall be given at least one
week before the patient is to leave the facility.
Subd. 4. Aftercare services. Prior to the date of discharge or provisional discharge of any
committed person, the designated agency of the county of financial responsibility, in
cooperation with the head of the treatment facility, and the patient's physician, if notified
pursuant to subdivision 6, shall establish a continuing plan of aftercare services for the
patient including a plan for medical and psychiatric treatment, nursing care, vocational
assistance, and other assistance the patient needs. The designated agency shall provide case
management services, supervise and assist the patient in finding employment, suitable shelter,
and adequate medical and psychiatric treatment, and aid in the patient's readjustment to the
community.
Subd. 5. Consultation. In establishing the plan for aftercare services the designated agency
shall consult with persons or agencies, including any public health nurse as defined in section
145A.02, subdivision 18, and vocational rehabilitation personnel, to insure adequate planning
and periodic review for aftercare services.
Subd. 6. Notice to physician. The head of the treatment facility shall notify the physician of
any committed person at the time of the patient's discharge or provisional discharge, unless
the patient objects to the notice.
Subd. 7. Services. A committed person may at any time after discharge, provisional
discharge or partial treatment, apply to the head of the treatment facility within whose district
the committed person resides for treatment. The head of the treatment facility, on
determining that the applicant requires service, may provide needed services related to
mental illness, developmental disability, or chemical dependency to the applicant. The
services shall be provided in regional centers under terms and conditions established by the
commissioner.
253B.21 COMMITMENT TO AN AGENCY OF THE UNITED STATES. [NOT
APPLICABLE TO SDP/SPP]
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253B.212 COMMITMENT; RED LAKE BAND OF CHIPPEWA INDIANS; WHITE
EARTH BAND OF OJIBWE. [NOT APPLICABLE TO SDP/SPP]
253B.22 REVIEW BOARDS.
Subdivision 1. Establishment. The commissioner shall establish a review board of three or
more persons for each regional center to review the admission and retention of its patients
receiving services under this chapter. One member shall be qualified in the diagnosis of
mental illness, developmental disability, or chemical dependency, and one member shall be
an attorney. The commissioner may, upon written request from the appropriate federal
authority, establish a review panel for any federal treatment facility within the state to review
the admission and retention of patients hospitalized under this chapter. For any review board
established for a federal treatment facility, one of the persons appointed by the commissioner
shall be the commissioner of veterans affairs or the commissioner's designee.
Subd. 2.Right to appear. Each treatment facility shall be visited by the review board at least
once every six months. Upon request each patient in the treatment facility shall have the right
to appear before the review board during the visit.
Subd. 3.Notice. The head of the treatment facility shall notify each patient at the time of
admission by a simple written statement of the patient's right to appear before the review
board and the next date when the board will visit the treatment facility. A request to appear
before the board need not be in writing. Any employee of the treatment facility receiving a
patient's request to appear before the board shall notify the head of the treatment facility of
the request.
Subd. 4.Review. The board shall review the admission and retention of patients at its
respective treatment facility. The board may examine the records of all patients admitted and
may examine personally at its own instigation all patients who from the records or otherwise
appear to justify reasonable doubt as to continued need of confinement in a treatment facility.
The review board shall report its findings to the commissioner and to the head of the
treatment facility. The board may also receive reports from patients, interested persons, and
treatment facility employees, and investigate conditions affecting the care of patients.
Subd. 5.Compensation. Each member of the review board shall receive compensation and
reimbursement as established by the commissioner.
253B.23 GENERAL PROVISIONS.
Subdivision 1. Costs of hearings.
(a) In each proceeding under this chapter the court shall allow and order paid to each witness
subpoenaed the fees and mileage prescribed by law; to each examiner a reasonable sum
for services and for travel; to persons conveying the patient to the place of detention,
disbursements for the travel, board, and lodging of the patient and of themselves and their
authorized assistants; and to the patient's counsel, when appointed by the court, a
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reasonable sum for travel and for the time spent in court or in preparing for the hearing.
Upon the court's order, the county auditor shall issue a warrant on the county treasurer for
payment of the amounts allowed, excluding the costs of the examiner, which must be
paid by the state courts.
(b) Whenever venue of a proceeding has been transferred under this chapter, the costs of the
proceedings shall be reimbursed to the county where the proceedings were conducted by
the county of financial responsibility.
Subd. 1a. [Repealed, 1997 c 217 art 1 s 118]
Subd. 1b. Responsibility for conducting prepetition screening and filing commitment and
early intervention petitions.
(a) The county of financial responsibility is responsible to conduct prepetition screening
pursuant to section 253B.07, subdivision 1, and, if statutory conditions for early
intervention or commitment are satisfied, to file a petition pursuant to section 253B.064,
subdivision 1, paragraph (a); 253B.07, subdivision 1, paragraph (a); or 253B.185,
subdivision 1.
(b) Except in cases under section 253B.185, if the county of financial responsibility refuses
or fails to conduct prepetition screening or file a petition, or if it is unclear which county
is the county of financial responsibility, the county where the proposed patient is present
is responsible to conduct the prepetition screening and, if statutory conditions for early
intervention or commitment are satisfied, file the petition.
(c) In cases under section 253B.185, if the county of financial responsibility refuses or fails
to file a petition, or if it is unclear which county is the county of financial responsibility,
then (1) the county where the conviction for which the person is incarcerated was entered,
or (2) the county where the proposed patient is present, if the person is not currently
incarcerated based on conviction, is responsible to file the petition if statutory conditions
for commitment are satisfied.
(d) When a proposed patient is an inmate confined to an adult correctional facility under the
control of the commissioner of corrections and commitment proceedings are initiated or
proposed to be initiated pursuant to section 241.69, the county where the correctional
facility is located may agree to perform the responsibilities specified in paragraph (a).
(e) Any dispute concerning financial responsibility for the costs of the proceedings and
treatment will be resolved pursuant to chapter 256G.
(f) This subdivision and the sections of law cited in this subdivision address venue only.
Nothing in this chapter is intended to limit the statewide jurisdiction of district courts
over civil commitment matters.
Subd. 2. Legal results of commitment status.
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(a) Except as otherwise provided in this chapter and in sections 246.15 and 246.16, no
person by reason of commitment or treatment pursuant to this chapter shall be deprived
of any legal right, including but not limited to the right to dispose of property, sue and be
sued, execute instruments, make purchases, enter into contractual relationships, vote, and
hold a driver's license. Commitment or treatment of any patient pursuant to this chapter is
not a judicial determination of legal incompetency except to the extent provided in
section 253B.03, subdivision 6.
(b) Proceedings for determination of legal incompetency and the appointment of a guardian
for a person subject to commitment under this chapter may be commenced before, during,
or after commitment proceedings have been instituted and may be conducted jointly with
the commitment proceedings. The court shall notify the head of the treatment facility to
which the patient is committed of a finding that the patient is incompetent.
(c) Where the person to be committed is a minor or owns property of value and it appears to
the court that the person is not competent to manage a personal estate, the court shall
appoint a general conservator of the person's estate as provided by law.
Subd. 3. False reports. Any person who willfully makes, joins in, or advises the making of
any false petition or report, or knowingly or willfully makes any false representation for the
purpose of causing the petition or report to be made or for the purpose of causing an
individual to be improperly committed under this chapter, is guilty of a gross misdemeanor.
The attorney general or the attorney general's designee shall prosecute violations of this
section.
Subd. 3a. Signatures on documents and statements under oath.
(a) Notwithstanding sections 358.07 to 358.09, written statements or documents made within
this state in connection with proceedings under this chapter are deemed to be made under
oath or affirmation without notarization if the person signing the document attests, at the
end of the document, in substantially the following form:
"I declare under penalty of perjury under the laws of the state of Minnesota that the
foregoing is true and correct.
Executed on ............................(date) in the county of ............................(county name) in
the state of Minnesota.
(signature)
(signer's address and telephone number)."
A document that is sworn to or affirmed under this paragraph without notarization must
include a telephone number and address where the signer can be contacted.
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(b) If a document is required to be signed in order to be effective, an electronic document
qualifies as a signed document:
(1) without the person's physical signature, if an entity has an electronic signature system
that meets a minimum security standard of two-factor authentication, such as name
and password, or biometric identification that is uniquely reconcilable to a single
actor and that results in a nonmodifiable document after the electronic signature is
affixed, and the document indicates an electronic signature in some manner, such as
"s/........................................(name of signer)"; or
(2) with the person's physical signature, if the document is optically scanned into the
entity's records.
(c) Notwithstanding paragraph (b), the committing court may determine that an entity's
electronic signature system does not provide sufficient assurance of authenticity of signed
documents or that an electronic signature system different from that described in
paragraph (b) provides sufficient assurance of authenticity.
(d) An electronically transmitted facsimile of a document, including a document described in
paragraph (a) or (b), may be filed with the committing court and received into evidence in
the same manner and with the same effect as the original document.
(e) Nothing in this subdivision alters any statute, rule, standard, or practice for accepting
documents for filing or admitting documents as evidence, except with respect to:
(1) the manner of making written statements under oath or affirmation;
(2) the acceptability of electronically transmitted facsimile copies; and
(3) the acceptability of electronic signatures.
Paragraph (b) addresses only the acceptability of documents obtained from an entity's
electronic records system and does not determine whether the committing court is
required or permitted to accept electronic filing of documents.
Subd. 4. Immunity. All persons acting in good faith, upon either actual knowledge or
information thought by them to be reliable, who act pursuant to any provision of this chapter
or who procedurally or physically assist in the commitment of any individual, pursuant to
this chapter, are not subject to any civil or criminal liability under this chapter. Any privilege
otherwise existing between patient and physician, patient and psychologist, patient and
examiner, or patient and social worker, is waived as to any physician, psychologist, examiner,
or social worker who provides information with respect to a patient pursuant to any provision
of this chapter.
Subd. 5. Habeas corpus. Nothing in this chapter shall be construed to abridge the right of
any person to the writ of habeas corpus.
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Subd. 6. Court commissioner. The Ramsey County court commissioner may hear and act
upon petitions for commitment.
Subd. 7. Appeal. The commissioner or any other aggrieved party may appeal to the Court of
Appeals from any order entered under this chapter as in other civil cases. Any district court
order or judgment under this chapter or related case law may be appealed within 60 days
after the date of filing of the order or entry of judgment. A judgment under section 253B.18,
subdivision 1, may be appealed within 60 days after the date of the order entered under
section 253B.18, subdivision 2.
Upon perfection of the appeal, the return shall be filed forthwith. The Court of Appeals shall
hear the appeal within 90 days after service of the notice of appeal. This appeal shall not
suspend the operation of the order appealed from until the appeal is determined, unless
otherwise ordered by the Court of Appeals.
Subd. 8. Transcripts. For purposes of taking an appeal or petition for habeas corpus or for a
judicial determination of mental competency or need for commitment, transcripts of
commitment proceedings, or portions of them, shall be made available to the parties upon
written application to the court. Upon a showing by a party that the party is unable to pay the
cost of a transcript, it shall be made available at no expense to the party. The state courts
shall pay the cost of the transcript.
Subd. 9. Sealing of records. Upon a motion by a person who has been the subject of a
judicial commitment proceeding, the court may seal all judicial records of the commitment
proceedings if it finds that access to the records creates undue hardship for the person. The
county attorney shall be notified of the motion and may participate in the hearings. All
hearings on the motion shall be in camera. The files and records of the court in proceedings
on the motion shall be sealed except to the moving party, the person's attorney, the county
attorney, or other persons by court order.
253B.24 TRANSMITTAL OF DATA TO NATIONAL INSTANT CRIMINAL
BACKGROUND CHECK SYSTEM. [NOT APPLICABLE TO SDP/SPP]
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TEXT OF STATUTES
632.480. Definitions.
As used in sections 632.480 to 632.513, the following terms mean:
(1) "Agency with jurisdiction", the department of corrections or the department of mental
health;
(2) "Mental abnormality", a congenital or acquired condition affecting the emotional or
volitional capacity which predisposes the person to commit sexually violent offenses in a
degree constituting such person a menace to the health and safety of others;
(3) "Predatory", acts directed towards individuals, including family members, for the primary
purpose of victimization;
(4) "Sexually violent offense", the felonies of forcible rape, rape, statutory rape in the first
degree, forcible sodomy, sodomy, statutory sodomy in the first degree, or an attempt to
commit any of the preceding crimes, or child molestation in the first or second degree,
sexual abuse, sexual assault, deviate sexual assault, or the act of abuse of a child as
defined in subdivision (1) of subsection 1 of section 568.060 which involves sexual
contact, and as defined in subdivision (2) of subsection 1 of section 568.060;
(5) "Sexually violent predator", any person who suffers from a mental abnormality which
makes the person more likely than not to engage in predatory acts of sexual violence if
not confined in a secure facility and who:
(a) Has pled guilty or been found guilty, or been found not guilty by reason of mental
disease or defect pursuant to section 552.030 of a sexually violent offense; or
(b) Has been committed as a criminal sexual psychopath pursuant to section 632.475 and
statutes in effect before August 13, 1980.
632.483. Notice to attorney general, when--contents of notice--immunity from liability,
when--multidisciplinary team established--prosecutors' review committee established.
1. When it appears that a person may meet the criteria of a sexually violent predator, the
agency with jurisdiction shall give written notice of such to the attorney general and the
multidisciplinary team established in subsection 4 of this section. Written notice shall be
given:
(1) Within three hundred sixty days prior to the anticipated release from a correctional
center of the department of corrections of a person who has been convicted of a
sexually violent offense, except that in the case of persons who are returned to prison
for no more than one hundred eighty days as a result of revocation of postrelease
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supervision, written notice shall be given as soon as practicable following the person's
readmission to prison;
(2) At any time prior to the release of a person who has been found not guilty by reason
of mental disease or defect of a sexually violent offense; or
(3) At any time prior to the release of a person who was committed as a criminal sexual
psychopath pursuant to section 632.475 and statutes in effect before August 13, 1980.
2. The agency with jurisdiction shall provide the attorney general and the multidisciplinary
team established in subsection 4 of this section with the following:
(1) The person's name, identifying factors, anticipated future residence and offense
history;
(2) Documentation of institutional adjustment and any treatment received or refused,
including the Missouri sexual offender program; and
(3) A determination by either a psychiatrist or a psychologist as defined in section
632.005 as to whether the person meets the definition of a sexually violent predator.
3. The agency with jurisdiction, its employees, officials, members of the multidisciplinary
team established in subsection 4 of this section, members of the prosecutor's review
committee appointed as provided in subsection 5 of this section and individuals
contracting or appointed to perform services hereunder shall be immune from liability for
any conduct performed in good faith and without gross negligence pursuant to the
provisions of sections 632.480 to 632.513.
4. The director of the department of mental health and the director of the department of
corrections shall establish a multidisciplinary team consisting of no more than seven
members, at least one from the department of corrections and the department of mental
health, and which may include individuals from other state agencies to review available
records of each person referred to such team pursuant to subsection 1 of this section. The
team, within thirty days of receiving notice, shall assess whether or not the person meets
the definition of a sexually violent predator. The team shall notify the attorney general of
its assessment.
5. The prosecutors coordinators training council established pursuant to section 56.760 shall
appoint a five-member prosecutors' review committee composed of a cross section of
county prosecutors from urban and rural counties. No more than three shall be from
urban counties, and one member shall be the prosecuting attorney of the county in which
the person was convicted or committed pursuant to chapter 552. The committee shall
review the records of each person referred to the attorney general pursuant to subsection
1 of this section. The prosecutors' review committee shall make a determination of
whether or not the person meets the definition of a sexually violent predator. The
determination of the prosecutors' review committee or any member pursuant to this
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section or section 632.484 shall not be admissible evidence in any proceeding to prove
whether or not the person is a sexually violent predator. The assessment of the
multidisciplinary team shall be made available to the attorney general and the
prosecutors' review committee.
632.484. Detention and evaluation of persons alleged to be sexually violent predators-duties of attorney general and department of mental health.
1. When the attorney general receives written notice from any law enforcement agency that
a person, who has pled guilty to or been convicted of a sexually violent offense and who
is not presently in the physical custody of an agency with jurisdiction has committed a
recent overt act, the attorney general may file a petition for detention and evaluation with
the probate division of the court in which the person was convicted, or committed
pursuant to chapter 552, alleging the respondent may meet the definition of a sexually
violent predator and should be detained for evaluation for a period of up to nine days.
The written notice shall include the previous conviction record of the person, a
description of the recent overt act, if applicable, and any other evidence which tends to
show the person to be a sexually violent predator. The attorney general shall provide
notice of the petition to the prosecuting attorney of the county where the petition was
filed.
2. Upon a determination by the court that the person may meet the definition of a sexually
violent predator, the court shall order the detention and transport of such person to a
secure facility to be determined by the department of mental health. The attorney general
shall immediately give written notice of such to the department of mental health.
3. Upon receiving physical custody of the person and written notice pursuant to subsection 2
of this section, the department of mental health shall, through either a psychiatrist or
psychologist as defined in section 632.005, make a determination whether or not the
person meets the definition of a sexually violent predator. The department of mental
health shall, within seven days of receiving physical custody of the person, provide the
attorney general with a written report of the results of its investigation and evaluation.
The attorney general shall provide any available records of the person that are retained by
the department of corrections to the department of mental health for the purposes of this
section. If the department of mental health is unable to make a determination within
seven days, the attorney general may request an additional detention of ninety-six hours
from the court for good cause shown.
4. If the department determines that the person may meet the definition of a sexually violent
predator, the attorney general shall provide the results of the investigation and evaluation
to the prosecutors' review committee. The prosecutors' review committee shall, by
majority vote, determine whether or not the person meets the definition of a sexually
violent predator within twenty-four hours of written notice from the attorney general's
office. If the prosecutors' review committee determines that the person meets the
definition of a sexually violent predator, the prosecutors' review committee shall provide
written notice to the attorney general of its determination. The attorney general may file a
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petition pursuant to section 632.486 within forty-eight hours after obtaining the results
from the department.
5. For the purposes of this section "recent overt act" means any act that creates a reasonable
apprehension of harm of a sexually violent nature.
632.486. Petition filed by attorney general, when--copy of multidisciplinary team's
assessment to be filed with petition.
When it appears that the person presently confined may be a sexually violent predator and
the prosecutor's review committee appointed as provided in subsection 5 of section 632.483
has determined by a majority vote, that the person meets the definition of a sexually violent
predator, the attorney general may file a petition, in the probate division of the circuit court in
which the person was convicted, or committed pursuant to chapter 552, within forty-five
days of the date the attorney general received the written notice by the agency with
jurisdiction as provided in subsection 1 of section 632.483, alleging that the person is a
sexually violent predator and stating sufficient facts to support such allegation. A copy of the
assessment of the multidisciplinary team must be filed with the petition.
632.489. Probable cause determined--sexually violent predator taken into custody,
when--hearing, procedure--examination by department of mental health.
1. Upon filing a petition pursuant to section 632.484 or 632.486, the judge shall determine
whether probable cause exists to believe that the person named in the petition is a
sexually violent predator. If such probable cause determination is made, the judge shall
direct that person be taken into custody and direct that the person be transferred to an
appropriate secure facility, including, but not limited to, a county jail. If the person is
ordered to the department of mental health, the director of the department of mental
health shall determine the appropriate secure facility to house the person under the
provisions of section 632.495.
2. Within seventy-two hours after a person is taken into custody pursuant to subsection 1 of
this section, excluding Saturdays, Sundays and legal holidays, such person shall be
provided with notice of, and an opportunity to appear in person at, a hearing to contest
probable cause as to whether the detained person is a sexually violent predator. At this
hearing the court shall:
(1) Verify the detainee's identity; and
(2) Determine whether probable cause exists to believe that the person is a sexually
violent predator. The state may rely upon the petition and supplement the petition
with additional documentary evidence or live testimony.
3. At the probable cause hearing as provided in subsection 2 of this section, the detained
person shall have the following rights in addition to the rights previously specified:
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(1) To be represented by counsel;
(2) To present evidence on such person's behalf;
(3) To cross-examine witnesses who testify against such person; and
(4) To view and copy all petitions and reports in the court file, including the assessment
of the multidisciplinary team.
4. If the probable cause determination is made, the court shall direct that the person be
transferred to an appropriate secure facility, including, but not limited to, a county jail,
for an evaluation as to whether the person is a sexually violent predator. If the person is
ordered to the department of mental health, the director of the department of mental
health shall determine the appropriate secure facility, which may include a county jail as
set forth in section 632.495, to house the person. The court shall direct the director of the
department of mental health to have the person examined by a psychiatrist or
psychologist as defined in section 632.005 who was not a member of the
multidisciplinary team that previously reviewed the person's records. In addition, such
person may be examined by a consenting psychiatrist or psychologist of the person's
choice at the person's own expense. Any examination shall be conducted in the facility in
which the person is confined. Any examinations ordered shall be made at such time and
under such conditions as the court deems proper; except that, if the order directs the
director of the department of mental health to have the person examined, the director
shall determine the time, place and conditions under which the examination shall be
conducted. The psychiatrist or psychologist conducting such an examination shall be
authorized to interview family and associates of the person being examined, as well as
victims and witnesses of the person's offense or offenses, for use in the examination
unless the court for good cause orders otherwise. The psychiatrist or psychologist shall
have access to all materials provided to and considered by the multidisciplinary team and
to any police reports related to sexual offenses committed by the person being examined.
Any examination performed pursuant to this section shall be completed and filed with the
court within sixty days of the date the order is received by the director or other evaluator
unless the court for good cause orders otherwise. One examination shall be provided at
no charge by the department. All costs of any subsequent evaluations shall be assessed to
the party requesting the evaluation.
632.489. Probable cause determined--sexually violent predator taken into custody,
when--hearing, procedure--examination by department of mental health.
1. Upon filing a petition pursuant to section 632.484 or 632.486, the judge shall determine
whether probable cause exists to believe that the person named in the petition is a
sexually violent predator. If such probable cause determination is made, the judge shall
direct that person be taken into custody and direct that the person be transferred to an
appropriate secure facility, including, but not limited to, a county jail. If the person is
ordered to the department of mental health, the director of the department of mental
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health shall determine the appropriate secure facility to house the person under the
provisions of section 632.495.
2. Within seventy-two hours after a person is taken into custody pursuant to subsection 1 of
this section, excluding Saturdays, Sundays and legal holidays, such person shall be
provided with notice of, and an opportunity to appear in person at, a hearing to contest
probable cause as to whether the detained person is a sexually violent predator. At this
hearing the court shall:
(1) Verify the detainee's identity; and
(2) Determine whether probable cause exists to believe that the person is a sexually
violent predator. The state may rely upon the petition and supplement the petition
with additional documentary evidence or live testimony.
3. At the probable cause hearing as provided in subsection 2 of this section, the detained
person shall have the following rights in addition to the rights previously specified:
(1) To be represented by counsel;
(2) To present evidence on such person's behalf;
(3) To cross-examine witnesses who testify against such person; and
(4) To view and copy all petitions and reports in the court file, including the assessment
of the multidisciplinary team.
4. If the probable cause determination is made, the court shall direct that the person be
transferred to an appropriate secure facility, including, but not limited to, a county jail,
for an evaluation as to whether the person is a sexually violent predator. If the person is
ordered to the department of mental health, the director of the department of mental
health shall determine the appropriate secure facility, which may include a county jail as
set forth in section 632.495, to house the person. The court shall direct the director of the
department of mental health to have the person examined by a psychiatrist or
psychologist as defined in section 632.005 who was not a member of the
multidisciplinary team that previously reviewed the person's records. In addition, such
person may be examined by a consenting psychiatrist or psychologist of the person's
choice at the person's own expense. Any examination shall be conducted in the facility in
which the person is confined. Any examinations ordered shall be made at such time and
under such conditions as the court deems proper; except that, if the order directs the
director of the department of mental health to have the person examined, the director
shall determine the time, place and conditions under which the examination shall be
conducted. The psychiatrist or psychologist conducting such an examination shall be
authorized to interview family and associates of the person being examined, as well as
victims and witnesses of the person's offense or offenses, for use in the examination
unless the court for good cause orders otherwise. The psychiatrist or psychologist shall
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have access to all materials provided to and considered by the multidisciplinary team and
to any police reports related to sexual offenses committed by the person being examined.
Any examination performed pursuant to this section shall be completed and filed with the
court within sixty days of the date the order is received by the director or other evaluator
unless the court for good cause orders otherwise. One examination shall be provided at
no charge by the department. All costs of any subsequent evaluations shall be assessed to
the party requesting the evaluation.
632.492. Trial--procedure--assistance of counsel, right to jury, when.
Within sixty days after the completion of any examination held pursuant to section 632.489,
the court shall conduct a trial to determine whether the person is a sexually violent predator.
The trial may be continued upon the request of either party and a showing of good cause, or
by the court on its own motion in the due administration of justice, and when the respondent
will not be substantially prejudiced. At all stages of the proceedings pursuant to sections
632.480 to 632.513, any person subject to sections 632.480 to 632.513 shall be entitled to the
assistance of counsel, and if the person is indigent, the court shall appoint counsel to assist
such person. The person, the attorney general, or the judge shall have the right to demand
that the trial be before a jury. If the trial is held before a jury, the judge shall instruct the jury
that if it finds that the person is a sexually violent predator, the person shall be committed to
the custody of the director of the department of mental health for control, care and treatment.
If no demand for a jury is made, the trial shall be before the court. The court shall conduct all
trials pursuant to this section in open court, except as otherwise provided for by the child
victim witness protection law pursuant to sections 491.675 to 491.705.
632.495. Unanimous verdict required--offender committed to custody of department of
mental health, when--contracting with county jails, when--release, when--mistrial
procedures.
1. The court or jury shall determine whether, by clear and convincing evidence, the person is
a sexually violent predator. If such determination that the person is a sexually violent
predator is made by a jury, such determination shall be by unanimous verdict of such jury.
Any determination as to whether a person is a sexually violent predator may be appealed.
2. If the court or jury determines that the person is a sexually violent predator, the person
shall be committed to the custody of the director of the department of mental health for
control, care and treatment until such time as the person's mental abnormality has so
changed that the person is safe to be at large. Such control, care and treatment shall be
provided by the department of mental health.
3. At all times, persons ordered to the department of mental health after a determination by
the court that such persons may meet the definition of a sexually violent predator, persons
ordered to the department of mental health after a finding of probable cause under section
632.489, and persons committed for control, care and treatment by the department of
mental health pursuant to sections 632.480 to 632.513 shall be kept in a secure facility
designated by the director of the department of mental health and such persons shall be
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segregated at all times from any other patient under the supervision of the director of the
department of mental health. The department of mental health shall not place or house a
person ordered to the department of mental health after a determination by the court that
such person may meet the definition of a sexually violent predator, a person ordered to
the department of mental health after a finding of probable cause under section 632.489,
or a person committed for control, care, and treatment by the department of mental health,
pursuant to sections 632.480 to 632.513, with other mental health patients. The
provisions of this subsection shall not apply to a person who has been conditionally
released under section 632.505.
4. The department of mental health is authorized to enter into an interagency agreement with
the department of corrections for the confinement of such persons. Such persons who are
in the confinement of the department of corrections pursuant to an interagency agreement
shall be housed and managed separately from offenders in the custody of the department
of corrections, and except for occasional instances of supervised incidental contact, shall
be segregated from such offenders.
5. The department of mental health is authorized to enter into a contract agreement with one
or more county jails in Missouri for the confinement of persons ordered to the department
of mental health after a determination by the court that such persons may meet the
definition of a sexually violent predator or for the confinement of persons ordered to the
department of mental health after a finding of probable cause under section 632.489.
Such persons who are in the confinement of a county jail pursuant to a contract
agreement shall be housed and managed separately from offenders in the custody of the
county jail, and except for occasional instances of supervised incidental contact, shall be
segregated from such offenders.
6. If the court or jury is not satisfied by clear and convincing evidence that the person is a
sexually violent predator, the court shall direct the person's release.
7. Upon a mistrial, the court shall direct that the person be held at an appropriate secure
facility, including, but not limited to, a county jail, until another trial is conducted. If the
person is ordered to the department of mental health, the director of the department of
mental health shall determine the appropriate secure facility to house the person. Any
subsequent trial following a mistrial shall be held within ninety days of the previous trial,
unless such subsequent trial is continued as provided in section 632.492.
632.498. Annual examination of mental condition, not required, when--annual review
by the court--petition for release, hearing, procedures (when director disapproves).
1. Each person committed pursuant to sections 632.480 to 632.513 shall have a current
examination of the person's mental condition made once every year by the director of the
department of mental health or designee. The yearly report shall be provided to the court
that committed the person pursuant to sections 632.480 to 632.513. The court shall
conduct an annual review of the status of the committed person. The court shall not
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conduct an annual review of a person's status if he or she has been conditionally released
pursuant to section 632.505.
2. Nothing contained in sections 632.480 to 632.513 shall prohibit the person from otherwise
petitioning the court for release. The director of the department of mental health shall
provide the committed person who has not been conditionally released with an annual
written notice of the person's right to petition the court for release over the director's
objection. The notice shall contain a waiver of rights. The director shall forward the
notice and waiver form to the court with the annual report.
3. If the committed person petitions the court for conditional release over the director's
objection, the petition shall be served upon the court that committed the person, the
director of the department of mental health, the head of the facility housing the person,
and the attorney general.
4. The committed person shall have a right to have an attorney represent the person at the
hearing but the person is not entitled to be present at the hearing. If the court at the
hearing determines by a preponderance of the evidence that the person no longer suffers
from a mental abnormality that makes the person likely to engage in acts of sexual
violence if released, then the court shall set a trial on the issue.
5. The trial shall be governed by the following provisions:
(1) The committed person shall be entitled to be present and entitled to the benefit of all
constitutional protections that were afforded the person at the initial commitment
proceeding;
(2) The attorney general shall represent the state and shall have a right to a jury trial and
to have the committed person evaluated by a psychiatrist or psychologist not
employed by the department of mental health or the department of corrections. In
addition, the person may be examined by a consenting psychiatrist or psychologist of
the person's choice at the person's own expense;
(3) The burden of proof at the trial shall be upon the state to prove by clear and
convincing evidence that the committed person's mental abnormality remains such
that the person is not safe to be at large and if released is likely to engage in acts of
sexual violence. If such determination is made by a jury, the verdict must be
unanimous;
(4) If the court or jury finds that the person's mental abnormality remains such that the
person is not safe to be at large and if released is likely to engage in acts of sexual
violence, the person shall remain in the custody of the department of mental health in
a secure facility designated by the director of the department of mental health. If the
court or jury finds that the person's mental abnormality has so changed that the person
is not likely to commit acts of sexual violence if released, the person shall be
conditionally released as provided in section 632.505.
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632.501. Petition for release--hearing (when director approves).
If the director of the department of mental health determines that the person's mental
abnormality has so changed that the person is not likely to commit acts of sexual violence if
released, the director shall authorize the person to petition the court for release. The petition
shall be served upon the court that committed the person, the director of the department of
mental health, the head of the facility housing the person, and the attorney general. The
hearing and trial, if any, shall be conducted according to the provisions of section 632.498.
632.504. Subsequent petitions for release--approval or denial procedures.
Nothing in sections 632.480 to 632.513 shall prohibit a person from filing a petition for
release pursuant to sections 632.480 to 632.513. However, if a person has previously filed a
petition for release without the director's approval and the court determined either upon
review of the petition or following a hearing that the petitioner's petition was frivolous or that
the petitioner's condition had not so changed that the person was safe to be at large, then the
court shall deny the subsequent petition unless the petition contains facts upon which a court
could find the condition of the petitioner had so changed that a hearing was warranted. Upon
receipt of a first or subsequent petition from committed persons without the director's
approval, the court shall endeavor whenever possible to review the petition and determine if
the petition is based upon frivolous grounds and if so shall deny the petition without a
hearing.
632.505. Conditional release--interagency agreements for supervision, plan--court
review of plan, order, conditions--copy of order--continuing control and care-modifications--violations--agreements with private entities--fee, rulemaking authority-escape.
1. Upon determination by a court or jury that the person's mental abnormality has so
changed that the person is not likely to commit acts of sexual violence if released, the
court shall place the person on conditional release pursuant to the terms of this section.
The primary purpose of conditional release is to provide outpatient treatment and
monitoring to prevent the person's condition from deteriorating to the degree that the
person would need to be returned to a secure facility designated by the director of the
department of mental health.
2. The department of mental health is authorized to enter into an interagency agreement with
the department of corrections for the supervision of persons granted a conditional release
by the court. In conjunction with the department of corrections, the department of mental
health shall develop a conditional release plan which contains appropriate conditions for
the person to be released. The plan shall address the person's need for supervision,
counseling, medication, community support services, residential services, vocational
services, and alcohol and drug treatment. The department of mental health shall submit
the proposed plan for conditional release to the court.
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3. The court shall review the plan and determine the conditions that it deems necessary to
meet the person's need for treatment and supervision and to protect the safety of the
public. The court shall order that the person shall be subject to the following conditions
and other conditions as deemed necessary:
(1)

Maintain a residence approved by the department of mental health and not change
residence unless approved by the department of mental health;

(2)

Maintain employment unless engaged in other structured activity approved by the
department of mental health;

(3)

Obey all federal and state laws;

(4)

Not possess a firearm or dangerous weapon;

(5)

Not be employed or voluntarily participate in an activity that involves contact with
children without approval of the department of mental health;

(6)

Not consume alcohol or use a controlled substance except as prescribed by a
treating physician and to submit, upon request, to any procedure designed to test for
alcohol or controlled substance use;

(7)

Not associate with any person who has been convicted of a felony unless approved
by the department of mental health;

(8)

Not leave the state without permission of the department of mental health;

(9) Not have contact with specific persons, including but not limited to, the victim or
victim's family, as directed by the department of mental health;
(10) Not have any contact with any child without specific approval by the department of
mental health;
(11) Not possess material that is pornographic, sexually oriented, or sexually stimulating;
(12) Not enter a business providing sexually stimulating or sexually oriented
entertainment;
(13) Submit to a polygraph, plethysmograph, or other electronic or behavioral
monitoring or assessment;
(14) Submit to electronic monitoring which may be based on a global positioning system
or other technology which identifies and records a person's location at all times;
(15) Attend and fully participate in assessment and treatment as directed by the
department of mental health;
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(16) Take all psychiatric medications as prescribed by a treating physician;
(17) Authorize the department of mental health to access and obtain copies of
confidential records pertaining to evaluation, counseling, treatment, and other such
records and provide the consent necessary for the release of any such records;
(18) Pay fees to the department of mental health and the department of corrections to
cover the costs of services and monitoring;
(19) Report to or appear in person as directed by the department of mental health and the
department of corrections, and to follow all directives of such departments;\
(20) Comply with any registration requirements under sections 589.400 to 589.425; and
(21) Comply with any other conditions that the court determines to be in the best interest
of the person and society.
4. The court shall provide a copy of the order containing the conditions of release to the
person, the attorney general, the department of mental health, the head of the facility
housing the person, and the department of corrections.
5. A person who is conditionally released and supervised by a probation and parole officer
employed by the department of corrections remains under the control, care, and treatment
of the department of mental health.
6. The court may modify conditions of release upon its own motion or upon the petition of
the department of mental health, the department of corrections, or the person on
conditional release.
7. The following provisions shall apply to violations of conditional release:
(1) If any probation and parole officer has reasonable cause to believe that a person on
conditional release has violated a condition of release or that the person is no longer a
proper subject for conditional release, the officer may issue a warrant for the person's
arrest. The warrant shall contain a brief recitation of the facts supporting the officer's
belief. The warrant shall direct any peace officer to take the person into custody
immediately so that the person can be returned to a secure facility;
(2) If the director of the department of mental health or the director's designee has
reasonable cause to believe that a person on conditional release has violated a
condition of release or that the person is no longer a proper subject for conditional
release, the director or the director's designee may request that a peace officer take the
person into custody immediately, or request that a probation and parole officer or the
court which ordered the release issue a warrant for the person's arrest so that the
person can be returned to a secure facility;
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(3) At any time during the period of a conditional release, the court which ordered the
release may issue a notice to the released person to appear to answer a charge of a
violation of the terms of the release and the court may issue a warrant of arrest for the
violation. Such notice shall be personally served upon the released person. The
warrant shall authorize the return of the released person to the custody of the court or
to the custody of the director of mental health or the director's designee;
(4) No peace officer responsible for apprehending and returning the person to the facility
upon the request of the director of the department of mental health or the director's
designee or a probation and parole officer shall be civilly liable for apprehending or
transporting such person to the facility so long as such duties were performed in good
faith and without negligence;
(5) The department of mental health shall promptly notify the court that the person has
been apprehended and returned to a secure facility;
(6) Within seven days of the person's return to a secure facility, the department of mental
health must either request that the attorney general file a petition to revoke the
person's conditional release or continue the person on conditional release;
(7) If a petition to revoke conditional release is filed, the person shall remain in custody
until a hearing is held on the petition. The hearing shall be given priority on the
court's docket. If upon hearing the evidence, the court finds by preponderance of the
evidence that the person has violated a condition of release and that the violation of
the condition was sufficient to render the person no longer suitable for conditional
release, the court shall revoke the conditional release and order the person returned to
a secure facility designated by the director of the department of mental health. If the
court determines that revocation is not required, the court may modify or increase the
conditions of release or order the person's release on the existing conditions of
release;
(8) A person whose conditional release has been revoked may petition the court for
subsequent release pursuant to sections 632.498, 632.501, and 632.504 no sooner than
six months after the person's return to a secure facility.
8. The department of mental health may enter into agreements with the department of
corrections and other departments and may enter into contracts with private entities for
the purpose of supervising a person on conditional release.
9. The department of mental health and the department of corrections may require a person
on conditional release to pay a reasonable fee to cover the costs of providing services and
monitoring while the person is released. Each department may adopt rules with respect to
establishing, waiving, collecting, and using fees. Any rule or portion of a rule, as that
term is defined in section 536.010, that is created under the authority delegated in this
section shall become effective only if it complies with and is subject to all of the
provisions of chapter 536 and, if applicable, section 536.028. This section and chapter
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536 are nonseverable and if any of the powers vested with the general assembly pursuant
to chapter 536 to review, to delay the effective date, or to disapprove and annul a rule are
subsequently held unconstitutional, then the grant of rulemaking authority and any rule
proposed or adopted after August 28, 2006, shall be invalid and void.
10. In the event a person on conditional release escapes from custody, the department of
mental health shall notify the court, the department of corrections, the attorney general,
the chief law enforcement officer of the county or city not within a county from where
the person escaped or absconded, and any other persons necessary to protect the safety of
the public or to assist in the apprehension of the person. The attorney general shall notify
victims and witnesses. Upon receiving such notice, the attorney general shall file escape
from commitment charges under section 575.195.
632.507. Attorney general to inform victims--notification of proceedings.
1. The attorney general shall in a timely manner inform victims of a sexually violent offense
committed by a person:
(1) That a written notice has been given by the agency with jurisdiction to the attorney
general and the multidisciplinary team pursuant to subsection 1 of section 632.483;
(2) Of the decision of the prosecutor's review committee in determining whether or not
the person may be a sexually violent predator;
(3) That a petition has been filed with the circuit court pursuant to section 632.484 or
632.486;
(4) Of the outcome of a trial held pursuant to the provisions of section 632.492;
(5) Of the filing of any petition or pending proceedings held pursuant to the provisions of
sections 632.498 to 632.505;
(6) Of the escape of any person committed under sections 632.480 to 632.513.
2. Such victims shall have the right to be present at any proceeding held pursuant to the
provisions of sections 632.480 to 632.513. Failure to notify shall not be a reason for
postponement of release. Nothing in this section shall create a cause of action against the
state or an employee of the state acting within the scope of the employee's employment as
a result of the failure to notify pursuant to this section.
632.510. Release of information, when.
In order to protect the public, relevant information and records which are otherwise
confidential or privileged shall be released to the agency with jurisdiction or the attorney
general for the purpose of meeting the notice requirement provided in section 632.483 or
632.484 and determining whether a person is or continues to be a sexually violent predator.
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632.513. Sealed records of proceedings--access permitted, when.
Any psychological reports, drug and alcohol reports, treatment records, medical records or
victim impact statements which have been submitted to the court or admitted into evidence
pursuant to sections 632.480 to 632.513 shall be part of the record but shall be sealed and
opened only on order of the court or as provided in sections 632.480 to 632.513; provided,
however, that any person may have access to their own records or reports.
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TEXT OF STATUTE
71-1201. Act, how cited.
Sections 71-1201 to 71-1226 shall be known and may be cited as the Sex Offender
Commitment Act.
71-1202. Purpose of act.
The purpose of the Sex Offender Commitment Act is to provide for the court-ordered
treatment of sex offenders who have completed their sentences but continue to pose a threat
of harm to others. It is the public policy of the State of Nebraska that dangerous sex offenders
be encouraged to obtain voluntary treatment. If voluntary treatment is not obtained, such
persons shall be subject to involuntary custody and treatment only after mental health board
proceedings as provided by the Sex Offender Commitment Act. Such persons shall be
subjected to emergency protective custody under limited conditions and for a limited period
of time.
71-1203. Terms, defined.
For purposes of the Sex Offender Commitment Act:
(1) The definitions found in sections 71-905, 71-906, 71-907, 71-910, 71-911, and 83-174.01
apply;
(2) Administrator means the administrator or other chief administrative officer of a treatment
facility or his or her designee;
(3) Outpatient treatment means treatment ordered by a mental health board directing a
subject to comply with specified outpatient treatment requirements, including, but not
limited to, (a) taking prescribed medication, (b) reporting to a mental health professional
or treatment facility for treatment or for monitoring of the subject's condition, or (c)
participating in individual or group therapy or educational, rehabilitation, residential, or
vocational programs;
(4) Subject means any person concerning whom (a) a certificate has been filed under section
71-1204, (b) a certificate has been filed under section 71-919 and such person is held
pursuant to subdivision (2)(b) of section 71-919, or (c) a petition has been filed under the
Sex Offender Commitment Act. Subject does not include any person under eighteen
years of age unless such person is an emancipated minor; and
(5) Treatment facility means a facility which provides services for persons who are
dangerous sex offenders.
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71-1204. Emergency protective custody; dangerous sex offender determination; written
certificate; contents.
(1) A mental health professional who, upon evaluation of a person admitted for emergency
protective custody under section 71-919, determines that such person is a dangerous sex
offender shall execute a written certificate as provided in subsection (2) of this section
not later than twenty-four hours after the completion of such evaluation. A copy of such
certificate shall be immediately forwarded to the county attorney.
(2) The certificate shall be in writing and shall include the following information:
(a) The subject's name and address, if known;
(b) The name and address of the subject's spouse, legal counsel, guardian or conservator,
and next of kin, if known;
(c) The name and address of anyone providing psychiatric or other care or treatment to
the subject, if known;
(d) The name and address of any other person who may have knowledge of the subject's
mental illness or personality disorder who may be called as a witness at a mental
health board hearing with respect to the subject, if known;
(e) The name and address of the medical facility in which the subject is being held for
emergency protective custody and evaluation;
(f) The name and work address of the certifying mental health professional;
(g) A statement by the certifying mental health professional that he or she has evaluated
the subject since the subject was admitted for emergency protective custody and
evaluation; and
(h) A statement by the certifying mental health professional that, in his or her clinical
opinion, the subject is a dangerous sex offender and the clinical basis for such opinion.
71-1205. Person believes another to be a dangerous sex offender; notify county
attorney; petition; when; contents.
(1) Any person who believes that another person is a dangerous sex offender may
communicate such belief to the county attorney. The filing of a certificate by a law
enforcement officer under section 71-919 shall be sufficient to communicate such belief.
If the county attorney concurs that such person is a dangerous sex offender and that
neither voluntary hospitalization nor other treatment alternatives less restrictive of the
subject's liberty than inpatient or outpatient treatment ordered by a mental health board is
available or would suffice to prevent the harm described in subdivision (1) of section 83174.01, the county attorney shall file a petition as provided in this section.
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(2) The petition shall be filed with the clerk of the district court in any county within: (a) The
judicial district in which the subject is located; (b) the judicial district in which the
alleged behavior of the subject occurred which constitutes the basis for the petition; or (c)
another judicial district in the State of Nebraska, if authorized, upon good cause shown,
by a district judge of the judicial district in which the subject is located. In such event, all
proceedings before the mental health board shall be conducted by the mental health board
serving such other county and all costs relating to such proceedings shall be paid by the
county of residence of the subject. In the order transferring such cause to another county,
the judge shall include such directions as are reasonably necessary to protect the rights of
the subject.
(3) The petition shall be in writing and shall include the following information:
(a) The subject's name and address, if known;
(b) The name and address of the subject's spouse, legal counsel, guardian or conservator,
and next of kin, if known;
(c) The name and address of anyone providing psychiatric or other care or treatment to
the subject, if known;
(d) A statement that the county attorney has probable cause to believe that the subject of
the petition is a dangerous sex offender;
(e) A statement that the beliefs of the county attorney are based on specific behavior, acts,
criminal convictions, attempts, or threats which shall be described in detail in the
petition; and
(f) The name and address of any other person who may have knowledge of the subject's
mental illness or personality disorder and who may be called as a witness at a mental
health board hearing with respect to the subject, if known.
71-1206. Mental health board proceedings; commencement; petition; custody of
subject; conditions; dismissal; when.
(1) Mental health board proceedings shall be deemed to have commenced upon the earlier of
(a) the filing of a petition under section 71-1205 or (b) notification by the county attorney
to the law enforcement officer who took the subject into emergency protective custody
under section 71-919 or the administrator of the treatment facility having charge of the
subject of the intention of the county attorney to file such petition. The county attorney
shall file such petition as soon as reasonably practicable after such notification.
(2) A petition filed by the county attorney under section 71-1205 may contain a request for
the emergency protective custody and evaluation of the subject prior to commencement
of a mental health board hearing pursuant to such petition with respect to the subject.
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Upon receipt of such request and upon a finding of probable cause to believe that the
subject is a dangerous sex offender as alleged in the petition, the court or chairperson of
the mental health board may issue a warrant directing the sheriff to take custody of the
subject. If the subject is already in emergency protective custody under a certificate filed
under section 71-919, a copy of such certificate shall be filed with the petition. The
subject in such custody shall be held in an appropriate and available medical facility, jail,
or Department of Correctional Services facility. A dangerous sex offender shall not be
admitted to a medical facility for emergency protective custody unless a medical or
psychiatric emergency exists requiring treatment not available at a jail or correctional
facility. Each county shall make arrangements with appropriate facilities inside or outside
the county for such purpose and shall pay the cost of the emergency protective custody of
persons from such county in such facilities.
(3) The petition and all subsequent pleadings and filings in the case shall be entitled In the
Interest of . . . . . , Alleged to be a Dangerous Sex Offender. The county attorney may
dismiss the petition at any time prior to the commencement of the hearing of the mental
health board under section 71-1208, and upon such motion by the county attorney, the
mental health board shall dismiss the petition.
71-1207. Petition; summons; hearing; sheriff; duties; failure to appear; warrant for
custody.
Upon the filing of the petition under section 71-1205, the clerk of the district court shall
cause a summons fixing the time and place for a hearing to be prepared and issued to the
sheriff for service. The sheriff shall personally serve upon the subject and the subject's legal
guardian or custodian, if any, the summons and copies of the petition, the list of rights
provided by sections 71-943 to 71-960, and a list of the names, addresses, and telephone
numbers of mental health professionals in the immediate vicinity by whom the subject may
be evaluated prior to his or her hearing. The summons shall fix a time for the hearing within
seven calendar days after the subject has been taken into emergency protective custody. The
failure of a subject to appear as required under this section shall constitute grounds for the
issuance by the mental health board of a warrant for his or her custody.
71-1208. Hearing; mental health board; duties.
A hearing shall be held by the mental health board to determine whether there is clear and
convincing evidence that the subject is a dangerous sex offender as alleged in the petition. At
the commencement of the hearing, the board shall inquire whether the subject has received a
copy of the petition and list of rights accorded him or her by sections 71-943 to 71-960 and
whether he or she has read and understood them. The board shall explain to the subject any
part of the petition or list of rights which he or she has not read or understood. The board
shall inquire of the subject whether he or she admits or denies the allegations of the petition.
If the subject admits the allegations, the board shall proceed to enter a treatment order
pursuant to section 71-1209. If the subject denies the allegations of the petition, the board
shall proceed with a hearing on the merits of the petition.
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71-1209. Burden of proof; mental health board; hearing; orders authorized; conditions;
rehearing.
(1) The state has the burden to prove by clear and convincing evidence that (a) the subject is
a dangerous sex offender and (b) neither voluntary hospitalization nor other treatment
alternatives less restrictive of the subject's liberty than inpatient or outpatient treatment
ordered by the mental health board are available or would suffice to prevent the harm
described in subdivision (1) of section 83-174.01.
(2) If the mental health board finds that the subject is not a dangerous sex offender, the board
shall dismiss the petition and order the unconditional discharge of the subject.
(3) If the mental health board finds that the subject is a dangerous sex offender but that
voluntary hospitalization or other treatment alternatives less restrictive of the subject's
liberty than treatment ordered by the mental health board are available and would suffice
to prevent the harm described in subdivision (1) of section 83-174.01, the board shall (a)
dismiss the petition and order the unconditional discharge of the subject or (b) suspend
further proceedings for a period of up to ninety days to permit the subject to obtain
voluntary treatment. At any time during such ninety-day period, the county attorney may
apply to the board for reinstatement of proceedings with respect to the subject, and after
notice to the subject, the subject's counsel, and the subject's legal guardian or conservator,
if any, the board shall hear the application. If no such application is filed or pending at
the conclusion of such ninety-day period, the board shall dismiss the petition and order
the unconditional discharge of the subject.
(4) If the subject admits the allegations of the petition or the mental health board finds that
the subject is a dangerous sex offender and that neither voluntary hospitalization nor
other treatment alternatives less restrictive of the subject's liberty than inpatient or
outpatient treatment ordered by the board are available or would suffice to prevent the
harm described in subdivision (1) of section 83-174.01, the board shall, within forty-eight
hours, (a) order the subject to receive outpatient treatment or (b) order the subject to
receive inpatient treatment. If the subject is ordered by the board to receive inpatient
treatment, the order shall commit the subject to the custody of the Department of Health
and Human Services for such treatment.
(5) A subject who (a) is ordered by the mental health board to receive inpatient treatment and
(b) has not yet been admitted for such treatment pursuant to such order may petition for a
rehearing by the mental health board based on improvement in the subject's condition
such that inpatient treatment ordered by the board would no longer be necessary or
appropriate.
(6) A treatment order by the mental health board under this section shall represent the
appropriate available treatment alternative that imposes the least possible restraint upon
the liberty of the subject. The board shall consider all treatment alternatives, including
any treatment program or conditions suggested by the subject, the subject's counsel, or
other interested person. Inpatient hospitalization or custody shall only be considered as a
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treatment alternative of last resort. The county attorney and the subject may jointly offer
a proposed treatment order for adoption by the board. The board may enter the proposed
order without a full hearing.
(7) The mental health board may request the assistance of the Department of Health and
Human Services or any other person or public or private entity to advise the board prior
to the entry of a treatment order pursuant to this section and may require the subject to
submit to reasonable psychiatric and psychological evaluation to assist the board in
preparing such order. Any mental health professional conducting such evaluation at the
request of the mental health board shall be compensated by the county or counties served
by such board at a rate determined by the district judge and reimbursed for mileage at the
rate provided in section 81-1176.
71-1210. Subject; custody pending entry of treatment order.
(1) At the conclusion of a mental health board hearing under section 71-1208 and prior to the
entry of a treatment order by the board under section 71-1209, the board may (a) order
that the subject be retained in custody until the entry of such order and the subject may be
admitted for treatment pursuant to such order or (b) order the subject released from
custody under such conditions as the board deems necessary and appropriate to prevent
the harm described in subdivision (1) of section 83-174.01 and to assure the subject's
appearance at a later disposition hearing by the board. A subject shall be retained in
custody under this section at an appropriate and available medical facility, jail, or
Department of Correctional Services facility. A dangerous sex offender shall not be
admitted to a medical facility for emergency protective custody unless a medical or
psychiatric emergency exists requiring treatment not available at a jail or correctional
facility. Each county shall make arrangements with appropriate facilities inside or outside
the county for such purpose and shall pay the cost of the emergency protective custody of
persons from such county in such facilities.
(2) A subject who has been ordered to receive inpatient or outpatient treatment by a mental
health board may be provided treatment while being retained in emergency protective
custody and pending admission of the subject for treatment pursuant to such order.
71-1211. Dangerous sex offender; board; issue warrant; contents; immunity.
If the mental health board finds the subject to be a dangerous sex offender and commits the
subject to the custody of the Department of Health and Human Services to receive inpatient
treatment, the department shall secure placement of the subject in an appropriate inpatient
treatment facility to receive such treatment. The board shall issue a warrant authorizing the
administrator of such treatment facility to receive and keep the subject as a patient. The
warrant shall state the findings of the board and the legal settlement of the subject, if known,
or any available information relating thereto. Such warrant shall shield every official and
employee of the treatment facility against all liability to prosecution of any kind on account
of the reception and detention of the subject if the detention is otherwise in accordance with
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the Sex Offender Commitment Act, rules and regulations adopted and promulgated under the
act, and policies of the treatment facility.
71-1212. Inpatient treatment; subject taken to facility; procedure.
When an order of a mental health board requires inpatient treatment of a subject within a
treatment facility, the warrant filed under section 71-1211, together with the findings of the
mental health board, shall be delivered to the sheriff of the county who shall execute such
warrant by conveying and delivering the warrant, the findings, and the subject to the
treatment facility. The administrator, over his or her signature, shall acknowledge the
delivery on the original warrant which the sheriff shall return to the clerk of the district court
with his or her costs and expenses endorsed thereon. If neither the sheriff nor deputy sheriff
is available to execute the warrant, the chairperson of the mental health board may appoint
some other suitable person to execute the warrant. Such person shall take and subscribe an
oath or affirmation to faithfully discharge his or her duty and shall be entitled to the same
fees as the sheriff. The sheriff, deputy sheriff, or other person appointed by the mental health
board may take with him or her such assistance as may be required to execute the warrant.
No female subject shall be taken to a treatment facility without being accompanied by
another female or relative of the subject. The administrator in his or her acknowledgment of
delivery shall record whether any person accompanied the subject and the name of such
person.
71-1213. Mental health board; execution of warrants; costs; procedure.
(1) If a mental health board issues a warrant for the admission or return of a subject to a
treatment facility and funds to pay the expenses thereof are needed in advance, the board
shall estimate the probable expense of conveying the subject to the treatment facility,
including the cost of any assistance that might be required, and shall submit such estimate
to the county clerk of the county in which such person is located. The county clerk shall
certify the estimate and shall issue an order on the county treasurer in favor of the sheriff
or other person entrusted with the execution of the warrant.
(2) The sheriff or other person executing the warrant shall include in his or her return a
statement of expenses actually incurred, including any excess or deficiency. Any excess
from the amount advanced for such expenses under subsection (1) of this section shall be
paid to the county treasurer, taking his or her receipt therefor, and any deficiency shall be
obtained by filing a claim with the county board. If no funds are advanced, the expenses
shall be certified on the warrant and paid when returned.
(3) The sheriff shall be reimbursed for mileage at the rate provided in section 33-117 for
conveying a subject to a treatment facility under this section. For other services
performed under the Sex Offender Commitment Act, the sheriff shall receive the same
fees as for like services in other cases.
(4) All compensation and expenses provided for in this section shall be allowed and paid out
of the treasury of the county by the county board.

NEBRASKA - 9

SOCC Statutes - 227

Sex Offender Civil Commitment Statutes - NEBRASKA

71-1214. Treatment order of mental health board; appeal; final order of district court;
appeal.
The subject of a petition or the county attorney may appeal a treatment order of the mental
health board under section 71-1209 to the district court. Such appeals shall be de novo on the
record. A final order of the district court may be appealed to the Court of Appeals in
accordance with the procedure in criminal cases. The final judgment of the court shall be
certified to and become a part of the records of the mental health board with respect to the
subject.
71-1215. Treatment order; individualized treatment plan; contents; copy; filed;
treatment; when commenced.
(1) Any treatment order entered by a mental health board under section 71-1209 shall include
directions for (a) the preparation and implementation of an individualized treatment plan
for the subject and (b) documentation and reporting of the subject's progress under such
plan.
(2) The individualized treatment plan shall contain a statement of (a) the nature of the
subject's mental illness or personality disorder, (b) the least restrictive treatment
alternative consistent with the clinical diagnosis of the subject, and (c) intermediate and
long-term treatment goals for the subject and a projected timetable for the attainment of
such goals.
(3) A copy of the individualized treatment plan shall be filed with the mental health board for
review and inclusion in the subject's file and served upon the county attorney, the subject,
the subject's counsel, and the subject's legal guardian or conservator, if any, within five
working days after the entry of the board's order. Treatment shall be commenced within
two working days after preparation of the plan.
(4) The subject shall be entitled to know the contents of the individualized treatment plan and
what the subject must do in order to meet the requirements of such plan.
(5) The subject shall be notified by the mental health board when the mental health board has
changed the treatment order or has ordered the discharge of the subject from commitment.
71-1216. Person responsible for subject's individualized treatment plan; periodic
progress reports; copies; filed and served.
The person or entity designated by the mental health board under section 71-1215 to prepare
and oversee the subject's individualized treatment plan shall submit periodic reports to the
mental health board of the subject's progress under such plan and any modifications to the
plan. The mental health board may distribute copies of such reports to other interested parties
as permitted by law. With respect to a subject ordered by the mental health board to receive
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inpatient treatment, such initial report shall be filed with the mental health board for review
and inclusion in the subject's file and served upon the county attorney, the subject, the
subject's counsel, and the subject's legal guardian or conservator, if any, no later than ten
days after submission of the subject's individualized treatment plan. With respect to each
subject committed by the mental health board, such reports shall be so filed and served no
less frequently than every ninety days for a period of one year following submission of the
subject's individualized treatment plan and every six months thereafter.
71-1217. Outpatient treatment provider; duties; investigation by county attorney;
warrant for immediate custody of subject; when.
(1) Any provider of outpatient treatment to a subject ordered by a mental health board to
receive such treatment shall report to the board and to the county attorney if (a) the
subject is not complying with his or her individualized treatment plan, (b) the subject is
not following the conditions set by the mental health board, (c) the treatment plan is not
effective, or (d) there has been a significant change in the subject's mental illness or
personality disorder or the level of risk posed to the public. Such report may be
transmitted by facsimile, but the original of the report shall be mailed to the board and the
county attorney no later than twenty-four hours after the facsimile transmittal.
(2)
(a) Upon receipt of such report, the county attorney shall have the matter investigated to
determine whether there is a factual basis for the report.
(b) If the county attorney determines that there is no factual basis for the report or that no
further action is warranted, he or she shall notify the board and the treatment provider
and take no further action.
(c) If the county attorney determines that there is a factual basis for the report and that
intervention by the mental health board is necessary to protect the subject or others,
the county attorney may file a motion for reconsideration of the conditions set forth
by the board and have the matter set for hearing.
(d) The county attorney may apply for a warrant to take immediate custody of the subject
pending a rehearing by the board under subdivision (c) of this subsection if the county
attorney has reasonable cause to believe that the subject poses a threat of danger to
himself or herself or others prior to such rehearing. The application for a warrant shall
be supported by affidavit or sworn testimony by the county attorney, a mental health
professional, or any other informed person. The application for a warrant and the
supporting affidavit may be filed with the board by facsimile, but the original shall be
filed with the board not later than three days after the facsimile transmittal, excluding
holidays and weekends. Sworn testimony in support of the warrant application may
be taken over the telephone at the discretion of the board.
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71-1218. Outpatient treatment; hearing by board; warrant for custody of subject;
subject's rights; board determination.
The mental health board shall, upon motion of the county attorney, or may, upon its own
motion, hold a hearing to determine whether a subject ordered by the board to receive
outpatient treatment can be adequately and safely served by the individualized treatment plan
for such subject on file with the board. The mental health board may issue a warrant directing
any law enforcement officer in the state to take custody of the subject and directing the
sheriff or other suitable person to transport the subject to a treatment facility or public or
private hospital with available capacity specified by the board where he or she will be held
pending such hearing. No person may be held in custody under this section for more than
seven days except upon a continuance granted by the board. At the time of execution of the
warrant, the sheriff or other suitable person designated by the board shall personally serve
upon the subject, the subject's counsel, and the subject's legal guardian or conservator, if any,
a notice of the time and place fixed for the hearing, a copy of the motion for hearing, and a
list of the rights provided by the Sex Offender Commitment Act. The subject shall be
accorded all the rights guaranteed to a subject by the act. Following the hearing, the board
shall determine whether outpatient treatment will be continued, modified, or ended.
71-1219. Mental health board; review hearing; order discharge or change treatment
disposition; when.
(1) Upon the filing of a periodic report under section 71-1216, the subject, the subject's
counsel, or the subject's legal guardian or conservator, if any, may request and shall be
entitled to a review hearing by the mental health board and to seek from the board an
order of discharge from commitment or a change in treatment ordered by the board. The
mental health board shall schedule the review hearing no later than fourteen calendar
days after receipt of such request. The mental health board may schedule a review
hearing (a) at any time pursuant to section 71-1221 or 71-1222, (b) upon the request of
the subject, the subject's counsel, the subject's legal guardian or conservator, if any, the
county attorney, the official, agency, or other person or entity designated by the mental
health board under section 71-1215 to prepare and oversee the subject's individualized
treatment plan, or the mental health professional directly involved in implementing such
plan, or (c) upon the board's own motion.
(2) The board shall immediately discharge the subject or enter a new treatment order with
respect to the subject whenever it is shown by any person or it appears upon the record of
the periodic reports filed under section 71-1216 to the satisfaction of the board that (a)
the subject's mental illness or personality disorder has been successfully treated or
managed to the extent that the subject no longer poses a threat to the public or (b) a less
restrictive treatment alternative exists for the subject which does not increase the risk that
the subject will commit another sex offense. When discharge or a change in disposition is
in issue, due process protections afforded under the Sex Offender Commitment Act shall
attach to the subject.
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71-1220. Regional center or treatment facility; administrator; discharge of involuntary
patient; notice.
When the administrator of any regional center or treatment facility for the treatment of
dangerous sex offenders determines that any involuntary patient in such facility may be
safely and properly discharged or placed on convalescent leave, the administrator of such
regional center or treatment facility shall immediately notify the mental health board of the
judicial district from which such patient was committed.

71-1221. Mental health board; notice of release; hearing.
A mental health board shall be notified in writing of the release by the treatment facility of
any individual committed by the mental health board. Such notice shall immediately be
forwarded to the county attorney. The mental health board shall, upon the motion of the
county attorney, or may upon its own motion, conduct a hearing to determine whether the
individual is a dangerous sex offender and consequently not a proper subject for release.
Such hearing shall be conducted in accordance with the procedures established for hearings
under the Sex Offender Commitment Act. The subject of such hearing shall be accorded all
rights guaranteed to the subject of a petition under the act.
71-1222. Mental health board; person released from treatment; compliance with
conditions of release; conduct hearing; make determination.
The mental health board shall, upon the motion of the county attorney, or may upon its own
motion, hold a hearing to determine whether a person who has been ordered by the board to
receive inpatient or outpatient treatment is adhering to the conditions of his or her release
from such treatment, including the taking of medication. The subject of such hearing shall be
accorded all rights guaranteed to a subject under the Sex Offender Commitment Act, and
such hearing shall apply the standards used in all other hearings held pursuant to the act. If
the mental health board concludes from the evidence at the hearing that there is clear and
convincing evidence that the subject is a dangerous sex offender, the board shall so find and
shall within forty-eight hours enter an order of final disposition providing for the treatment of
such person in accordance with section 71-1209.
71-1223 . Escape from treatment facility or program; notification required; contents;
warrant; execution; peace officer; powers.
When any person receiving treatment at a treatment facility or program for dangerous sex
offenders pursuant to an order of a court or mental health board is absent without
authorization from such treatment facility or program, the administrator or program director
of such treatment facility or program shall immediately notify the Nebraska State Patrol and
the court or clerk of the mental health board of the judicial district from which such person
was committed. The notification shall include the person's name and description and a
determination by a psychiatrist, clinical director, administrator, or program director as to
whether the person is believed to be currently dangerous to others. The clerk shall issue the
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warrant of the board directed to the sheriff of the county for the arrest and detention of such
person. Such warrant may be executed by the sheriff or any other peace officer. Pending the
issuance of the warrant of the mental health board, any peace officer may seize and detain
such person when the peace officer has probable cause to believe that the person is reported
to be absent without authorization as described in the section. Such person shall be returned
to the treatment facility or program or shall be taken to a facility as described in section 71919 until he or she can be returned to such treatment facility or program.
71-1224. Rights of subjects.
In addition to the rights granted subjects by any other provisions of the Sex Offender
Commitment Act, such subjects shall be entitled to the rights provided in sections 71-943 to
71-960 during proceedings concerning the subjects under the act.
71-1225. Mental health board hearings; closed to public; exception; where conducted.
All mental health board hearings under the Sex Offender Commitment Act shall be closed to
the public except at the request of the subject and shall be held in a courtroom or at any
convenient and suitable place designated by the mental health board. The board shall have
the right to conduct the proceeding where the subject is currently residing if the subject is
unable to travel.
71-1226. Hearings; rules of evidence applicable.
The rules of evidence applicable in civil proceedings shall apply at all hearings held under
the Sex Offender Commitment Act. In no event shall evidence be considered which is
inadmissible in criminal proceedings.
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TEXT OF STATUTE
TITLE X PUBLIC HEALTH. CHAPTER 135-E. INVOLUNTARY
COMMITMENT OF SEXUALLY VIOLENT PREDATORS

CIVIL

135-E:1 Findings and Intent. – The general court finds that a small but extremely
dangerous number of sexually violent predators exist who have antisocial personality
features which are unamenable to existing mental illness treatment modalities, and those
features render them likely to engage in criminal, sexually violent behavior. The general
court further finds that the likelihood of sexually violent predators engaging in repeat acts of
predatory sexual violence is high. The existing involuntary commitment procedures for the
treatment and care of mentally ill persons are inadequate to address the risk these sexually
violent predators pose to society. The general court further finds that the prognosis for
rehabilitating sexually violent predators in a prison setting is poor, the treatment needs of this
population are very long term, and the treatment modalities for this population are very
different from the traditional treatment modalities for people appropriate for commitment
under existing law. It is therefore the intent of the general court to create a civil commitment
procedure for the long-term care and treatment of sexually violent predators. This procedure
primarily targets individuals who are nearing completion of their maximum sentence of
imprisonment, having been refused parole, who pose a high risk of repeated acts of predatory
behavior if released to the community.
Source. 2006, 327:21, eff. Jan. 1, 2007. 2010, 287:1, eff. July 13, 2010.
135-E:2 Definitions. – In this chapter:
I. "Agency with jurisdiction'' means the agency that releases, upon lawful order or authority,
a person who is serving a sentence in the custody of the department of corrections, or a
person who was involuntarily committed upon a finding that the person was not guilty by
reason of insanity or incompetent to stand trial.
II. "Commissioner'' means the commissioner of the department of corrections.
III. "Convicted of a sexually violent offense'' means a person who has been:
(a) Adjudicated guilty of a sexually violent offense after a trial, guilty plea, or plea of
nolo contendere;
(b) Adjudicated not guilty by reason of insanity of a sexually violent offense; or
(c) Found incompetent to stand trial on a charge of a sexually violent offense and the
court makes the finding required pursuant to RSA 135-E:5.
IV. "Court'' means the superior court in the county where that person was last convicted of a
sexually violent offense, or if the person is in custody on an out-of-state or federal
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sexually violent offense the county where the person plans to reside upon release or, if no
residence in this state is planned, in the county where the facility from which the person
to be released is located.
V. "Department'' means the department of corrections.
VI. "Likely to engage in acts of sexual violence'' means the person's propensity to commit
acts of sexual violence is of such a degree that the person has serious difficulty in
controlling his or her behavior as to pose a potentially serious likelihood of danger to
others.
VII. "Mental abnormality'' means a mental condition affecting a person's emotional or
volitional capacity which predisposes the person to commit sexually violent offenses.
VIII. "Parole board" means the adult parole board established in RSA 651-A:3.
IX. "Person'' means an individual 18 years of age or older who is a potential or actual subject
of proceedings under this chapter.
X. "Sexually motivated'' means that one of the purposes for which the defendant committed
the crime was for sexual gratification.
XI. "Sexually violent offense'' means:
(a) Capital murder in violation of RSA 630:1, I(e);
(b) First degree murder in violation of RSA 630:1-a, I(b)(1);
(c) Aggravated felonious sexual assault in violation of RSA 632-A:2;
(d) Felonious sexual assault in violation of RSA 632-A:3, III;
(e) Kidnapping in violation of RSA 633:1, I(d), where the offender confined the victim
with the purpose to commit sexual assault against the victim;
(f) Burglary in violation of RSA 635:1, I, where the offender entered a building or
occupied structure with the purpose to commit sexual assault;
(g) An attempt, criminal solicitation, or conspiracy, to commit any of the offenses listed
above; or
(h) A violation of any other statute prohibiting the same conduct as the offenses listed
above in another state, territory, or possession of the United States.
XII. "Sexually violent predator'' means any person who:
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(a) Has been convicted of a sexually violent offense; and
(b) Suffers from a mental abnormality or personality disorder that makes the person
likely to engage in acts of sexual violence if not confined in a secure facility for longterm control, care, and treatment.
XIII. "Total confinement'' means that the person is being held in any physically secure
facility being operated by or contractually operated for the department of corrections. A
person shall also be deemed to be in total confinement for applicability of provisions
under this chapter if the person is serving an incarcerative sentence under the custody of
the department of corrections. A person is not subject to total confinement if the person is
subject to an incarcerative sentence or other custody in a secure facility but has contact
with the community, such as through work release, a halfway house, or other supervised
or unsupervised release into the community.
Source. 2006, 327:21, eff. Jan. 1, 2007. 2007, 337:1, 2, eff. Jan. 1, 2008. 2010, 287:2, eff.
July 13, 2010.
135-E:3 Notice to County Attorney or Attorney General; Multidisciplinary Teams
Established.
I. The commissioner of the department of health and human services, or designee, shall
establish a multidisciplinary team or teams, each of which shall include, but is not limited
to, 2 licensed psychiatrists or psychologists or one licensed psychiatrist and one licensed
psychologist each of whom has specialized training or experience in the area of treatment
and diagnosis of sex offenders. The attorney general shall serve as legal counsel to the
multidisciplinary team. The purpose of the team shall be to evaluate whether persons
convicted of a sexually violent offense who are eligible for release from total
confinement meet the definition of a sexually violent predator.
II. When a person who has committed a sexually violent offense is to be released from total
confinement in New Hampshire, the agency with jurisdiction over the person shall give
written notice to the person and the county attorney of the county where that person was
last convicted of a sexually violent offense, or attorney general if the case was prosecuted
by the attorney general. If the person is in custody on an out-of-state or federal sexually
violent offense, the agency with jurisdiction shall give written notice to the person and
the county attorney of the county where the person plans to reside upon release or, if no
residence in this state is planned, the county attorney in the county where the facility
from which the person to be released is located or to the attorney general if the person has
been convicted of murder. Except as provided in RSA 135-E:4, the written notice shall be
given at least 9 months prior to the potential release on parole pursuant to RSA 651-A:6,
I(c), except that in the case of persons who are totally confined for a period of less than 9
months, written notice shall be given as soon as practicable.
III. Within 45 days of receipt of such notice, if there is an articulable basis to believe that the
person is likely to engage in acts of sexual violence, either the county attorney, attorney

NEW HAMPSHIRE - 4

SOCC Statutes - 236

Sex Offender Civil Commitment Statutes – NEW HAMPSHIRE

general, or the agency with jurisdiction may request that the multidisciplinary team assess
and evaluate the person to determine whether the person is a sexually violent predator. If
the county attorney, attorney general, or the agency with jurisdiction over the person to
be assessed requests an assessment by the multidisciplinary team, the court shall appoint
legal counsel to represent the person before any interview or personal examination of the
person is conducted by the multidisciplinary team. The person to be assessed shall bear
the cost of legal services associated with any proceedings under this section. If the person
to be assessed is unable to pay for counsel, the court shall appoint counsel pursuant to
RSA 604-A:2.
IV. If a request to assess and evaluate a person is made pursuant to paragraph III, the agency
with jurisdiction shall provide the multidisciplinary team with the following information:
(a) The person's name, identifying characteristics, anticipated future residence, the type of
supervision the person will receive in the community, if any, and the person's offense
history;
(b) The person's criminal history, including police reports, victim statements, presentence investigation reports, post-sentence investigation reports, if available, and
any other documents containing facts of the person's criminal incidents;
(c) Mental health, mental status, and medical records, including all clinical records and
notes concerning the person;
(d) Documentation of institutional adjustment and any treatment received; and
(e) If the person was returned to custody after a period of supervision, documentation of
adjustment during supervision and any treatment received.
V.
(a) The multidisciplinary team shall assess and evaluate each person referred to the team.
The assessment and evaluation shall include a review of the person's institutional
history and treatment record, if any, the person's criminal background, and any other
factor that is relevant to the determination of whether such person is a sexually
violent predator.
(b) Before concluding the evaluation, the multidisciplinary team shall offer the person
being evaluated a personal interview. If the person agrees to participate in a personal
interview, at least one member of the team who is a licensed psychiatrist or
psychologist shall conduct the interview. If the person refuses to fully participate in a
personal interview, the multidisciplinary team may proceed with its recommendation
without a personal interview of the person.
(c) Within 4 months after receiving the request for an assessment and evaluation, the
department of health and human services shall provide to the county attorney or
attorney general, and to the attorney representing the person, a written report of the
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multidisciplinary team's findings as to whether the person meets the definition of a
sexually violent predator.
VI. Records, reports, and proceedings of the multidisciplinary team shall be confidential and
shall be exempt from the provisions of RSA 91-A, except as provided in RSA 135-E:15
.
Source. 2006, 327:21, eff. Jan. 1, 2007. 2007, 337:3, 10, eff. Jan. 1, 2008. 2009, 306:10, 11,
eff. July 31, 2009. 2010, 247:14, eff. Sept. 1, 2010 at 12:01 a.m.; 287:3, 5, eff. July 13, 2010,
287:4, 6, eff. Sept. 1, 2010 at 12:01 a.m. 2011, 244:4, eff. July 13, 2011.
135-E:4 Release From Total Confinement; Transfers; Petition to Hold in Custody.
I.

In the event that a person who has been convicted of a sexually violent offense is eligible
for immediate release on parole pursuant to RSA 651-A:6, I(c), or upon completion of the
maximum term of incarceration, the agency with jurisdiction shall provide immediate
notice to the county attorney or attorney general of the person's release. The county
attorney or attorney general or the agency with jurisdiction may file a petition for an
emergency hearing in the superior court requesting that the person subject to immediate
release be evaluated by the multidisciplinary team to determine whether the person is a
sexually violent predator. The hearing shall be held within 24 hours of the filing of the
petition, excluding Saturdays, Sundays, and holidays. The person shall not be released
from total confinement until after the hearing has been held. At the hearing, the court
shall determine whether there is probable cause to believe that the person is a sexually
violent predator. If the court finds probable cause, the person shall be held in an
appropriate secure facility.

II. Within 72 hours after finding probable cause, excluding Saturdays, Sundays, and holidays,
the multidisciplinary team shall assess whether the person meets the definition of a
sexually violent predator. If the multidisciplinary team determines that the person does
not meet the definition of a sexually violent predator, the department of health and human
services shall provide notice to the county attorney or attorney general and that person
shall be immediately released. If the multidisciplinary team determines that the person
meets the definition of a sexually violent predator, the team shall provide the county
attorney or attorney general with its written assessment and recommendation within the
72-hour period or, if the 72-hour period ends on a weekend or holiday, within the next
business day thereafter.
III. Within 48 hours after receipt of the written assessment and recommendation from the
multidisciplinary team, excluding Saturdays, Sundays, and holidays, the county attorney
or attorney general may file a petition with the superior court alleging that the person is a
sexually violent predator and stating facts sufficient to support such allegation. If a
petition is not filed within the prescribed time period by the county attorney or attorney
general, the person shall be immediately released. If a petition is filed pursuant to this
section, the person shall be held in an appropriate secure facility for further proceedings
in accordance with this chapter.
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IV. A person shall be released if the multidisciplinary team or the county attorney or attorney
general do not comply with the time limitations in this section. Failure to comply with the
time limitations, which results in the release of a person who has been convicted of a
sexually violent offense, is not dispositive of the case and does not prevent the county
attorney or attorney general from filing a petition against a person otherwise subject to
the provisions of this chapter. Notwithstanding RSA 135-E:24, II, the court shall not
consider any petition filed more than 6 months after the person's release from
incarceration unless the timing of the petition is due to newly discovered material facts,
which shall be alleged in the petition.
Source. 2006, 327:21, eff. Jan. 1, 2007. 2007, 337:4, eff. Jan. 1, 2008. 2009, 306:8, 12, eff.
July 31, 2009. 2010, 247:15, eff. Sept. 1, 2010 at 12:01 a.m.
135-E:5 Persons Found Incompetent to Stand Trial.
I.

If the county attorney or attorney general seeks to civilly commit a person charged with a
sexually violent offense and found incompetent to stand trial, the court shall order the
person to remain in custody for a reasonable period of time, not to exceed 90 days, for
proceedings pursuant to this section.

II. The court shall first hear evidence and determine whether the person did commit the act
or acts charged. The hearing on this issue shall comply with all the procedures specified
in this section. After hearing evidence on this issue, the court shall make specific findings
on whether the person did commit the act or acts charged beyond a reasonable doubt. In
determining whether the state has met its burden, the court shall consider the extent to
which the person's incompetence or developmental disability affected the outcome of the
hearing, including the person's ability to assist his or her counsel by recounting the facts,
identifying witnesses, testifying in his or her own defense, or providing other relevant
information or assistance to counsel or the court. If the person's incompetence
substantially interferes with the person's ability to assist his or her counsel, the court shall
not find the person committed the act or acts charged unless the court can conclude
beyond a reasonable doubt that the acts occurred, and that the strength of the state's case,
including physical evidence, eyewitness testimony, and corroborating evidence, is such
that the person's limitations could not have had a substantial impact on the proceedings. If,
after the conclusion of the hearing, the court finds, beyond a reasonable doubt, that the
person did commit the act or acts charged, the court shall enter a final order, appealable
to the supreme court on that issue. If the person appeals, the person shall be held in an
appropriate secure facility. If the person does not appeal or if the appeal is unsuccessful,
the court shall proceed as specified in this section.
III. Within 90 days after the court finds that the person committed the act or acts charged or
after appeal, the multidisciplinary team shall conduct an evaluation pursuant to the
procedures outlined in RSA 135-E:3 to determine whether the person meets the definition
of a sexually violent predator and the department of health and human services shall
provide to the county attorney or attorney general a written report of the multidisciplinary
team's findings as to whether the person meets the definition of a sexually violent
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predator.
Source. 2006, 327:21, eff. Jan. 1, 2007. 2007, 337:5, eff. Jan. 1, 2008.
135-E:6 Petition; Contents. – If the multidisciplinary team finds the person meets the
definition of a sexually violent predator, the county attorney or attorney general may file a
petition within 14 days with the superior court alleging that the person is a sexually violent
predator and stating facts sufficient to support such allegation. At the time of the filing, and
in lieu of the court issuing an order of notice, the county attorney or attorney general shall
forward a copy of the petition to the person who is the subject of the petition, or to that
person's attorney if one was appointed to represent the person pursuant to RSA 135-E:23. If
the county attorney or attorney general does not file a petition within 14 days, and the person
is otherwise subject to release, the person shall be released.
Source. 2006, 327:21, eff. Jan. 1, 2007. 2009, 306:13, eff. July 31, 2009.
135-E:7 Determination of Probable Cause.
I. When the county attorney or attorney general files a petition seeking to have a person
declared a sexually violent predator, within 10 days of the filing of the petition, the court
shall determine whether probable cause exists to believe that the person named in the
petition is a sexually violent predator. If the court determines based on the content of the
petition that there is probable cause to believe that the person is a sexually violent
predator, the court shall order that the person remain in custody and be held in an
appropriate secure facility for further proceedings in accordance with this chapter. The
court shall schedule a preliminary pre-trial conference within 10 business days of its
probable cause determination.
II. If the offender's incarcerative sentence expires before a hearing on the merits of a petition
for civil commitment pursuant to this chapter, the court shall conduct a probable cause
hearing within 2 days of the expiration of the person's incarcerative sentence. If the court
concludes following the hearing that there is probable cause to believe that the person is a
sexually violent predator, the court shall order that the person remain in custody and held
in an appropriate secure facility for further proceedings in accordance with this chapter.
III. A probable cause hearing shall not be required under this section if the court has already
made a probable cause determination pursuant to RSA 135-E:4, I.
Source. 2006, 327:21, eff. Jan. 1, 2007. 2009, 306:14, eff. July 31, 2009.
135-E:8 Contract Authority. – The department may contract with a private entity or state
agency for use of and operation of facilities to comply with the requirements of this chapter.
Source. 2006, 327:21, eff. Jan. 1, 2007.
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135-E:9 Trial; Procedure.
I. The person or the county attorney or attorney general has the right to demand that the trial
be before a jury. A demand for a jury trial must be filed, in writing, no later than 30 days
after the finding of probable cause. If no demand is made, the trial shall be to the court.
At all adversarial proceedings under this chapter, the person subject to this chapter is
entitled to the assistance of appointed counsel if the person is indigent.
II. Within 60 days after the court's initial determination of probable cause, or, in cases where
a jury trial has been elected, 60 days after the election of a jury trial, the court shall
conduct a trial to determine whether the person is a sexually violent predator.
III. The trial may be continued upon the request of either party and a showing of good cause,
or by the court on its own motion in the interests of justice, when the person will not be
substantially prejudiced by the delay.
IV. The person may retain experts or mental health professionals to perform an examination.
If the person wishes to be examined by a professional of the person's own choice, the
examiner shall be provided reasonable access to the person, as well as to all relevant
medical and mental health records and reports. In the case of a person who is indigent,
the court, upon the person's request, shall appoint experts or authorize other services
pursuant to RSA 604-A:6. If the defendant retains an expert to perform a mental health
examination, the person shall also submit to an examination by an expert of the state's
choosing. If the person refuses to submit to an examination by the state's expert the court
shall prohibit the person's mental health experts from testifying concerning any mental
health tests, evaluations, or examinations of the person.
Source. 2006, 327:21, eff. Jan. 1, 2007.
135-E:10 Rules of Procedure and Evidence. In all civil commitment proceedings for
sexually violent predators under this chapter:
I. The rules of evidence, the doctor-patient privilege under RSA 329:26, privileged
communications pursuant to RSA 330-A:32, or other similar statutes or rules shall not
apply in proceedings under this chapter.
II. The court may consider evidence of the person's prior conduct if such evidence is relevant
to the issue of whether the person is a sexually violent predator.
III. Reports by a member of the multidisciplinary team or reports provided on behalf of the
multidisciplinary team shall be inadmissible in proceedings under this chapter unless the
court finds the report's probative value substantially outweighs its prejudicial effect.
IV. Notwithstanding the general inapplicability of the rules of evidence, hearsay evidence is
not admissible unless it falls within one of the recognized exceptions to the hearsay rule
or unless the court finds that the hearsay evidence contains circumstantial guarantees of
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trustworthiness and the declarant is unavailable to testify at the civil commitment
proceedings. Hearsay evidence shall not be used as the sole basis for committing a person
under this chapter.
Source. 2006, 327:21, eff. Jan. 1, 2007.
135-E:11 Determination.
I. The state shall have the burden of proving by clear and convincing evidence that the
person is a sexually violent predator. If the determination is made by a jury, the verdict
shall be unanimous. If the jury is unable to reach a unanimous verdict, the court shall
declare a mistrial. If the court declares a mistrial, the county attorney or attorney general
may refile the petition and proceed according to the provisions of this chapter. Any retrial
shall occur within 90 days after the previous trial, unless the subsequent proceeding is
continued in accordance with RSA 135-E:9, III.
II. If the court or jury determines that the person is a sexually violent predator, upon the
expiration of the incarcerative portion of all criminal sentences and disposition of any
detainers other than detainers for deportation by the United States Bureau of Citizenship
and Immigration Services, the person shall be committed to the custody of the department
of corrections for control, care, and treatment until such time as the person's mental
abnormality or personality disorder has so changed that the person no longer poses a
potentially serious likelihood of danger to others. Persons who are detained or committed
under this chapter shall be held at the secure psychiatric unit of the New Hampshire state
prison or other appropriate facility controlled or contracted by the department of
corrections if available. An order committing a person shall be valid for up to 5 years.
III. The determination that a person is a sexually violent predator may be appealed. The
public defender shall be appointed to represent the person on appeal if the person is
indigent.
Source. 2006, 327:21, eff. Jan. 1, 2007.
135-E:12 Examinations; Release of Committed Persons.
I. Prior to the expiration of the initial commitment order or any recommittal order, the
county attorney or attorney general may file a petition to recommit the person.
II. If the state petitions to renew the committal, the court shall hold a hearing. The person is
entitled to be present and is entitled to the benefit of all procedural protections afforded
the person at the initial trial, except for the right to a jury. The state has the right to have
the person examined by professionals chosen by the state. At the hearing, the state bears
the burden of proving, by clear and convincing evidence, that the person remains a
sexually violent predator. Any recommittal order shall be valid for a period of up to 5
years.
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Source. 2006, 327:21, eff. Jan. 1, 2007.
135-E:13 Authorized Petition for Release.
I.

If the commissioner, or designee, at any time determines that the person is not likely to
commit acts of sexual violence if discharged, the commissioner or his or her designee
shall notify the court and the court shall hold a hearing. The petition shall be served upon
the court and the county attorney or attorney general. The court, upon receipt of such
notice, shall schedule a hearing within 60 days, unless continued for good cause.

II. The county attorney or attorney general shall represent the state, and has the right to have
the person examined by professionals of the county attorney's or attorney general's choice.
The state bears the burden of proving, by clear and convincing evidence, that the person
remains a sexually violent predator.
Source. 2006, 327:21, eff. Jan. 1, 2007.
135-E:14 Petitions for Release. A person may file a petition for discharge at any time after
commitment under this chapter without the approval of the commissioner, or his or her
designee. Notice of the petition shall be provided to the commissioner and to the county
attorney or attorney general. After reviewing the petition filed by the person the court may
request the commissioner or county attorney or attorney general to respond to the petition.
The commissioner or county attorney or attorney general is not required to respond to a
petition filed pursuant to this section unless ordered to do so by the court. If the court
determines that appointment of counsel may assist in an appropriate resolution of the petition,
and the person is indigent, the court shall appoint counsel to represent the person. If the court
determines that the petition is without merit on its face, the court may deny the petition
without a hearing.
Source. 2006, 327:21, eff. Jan. 1, 2007.
135-E:15 Release of Records.
I.

In order to protect the public, relevant information and records that are otherwise
confidential or privileged shall be released to the agency with jurisdiction, to a
multidisciplinary team, or to the county attorney or attorney general for the purpose of
meeting the notice requirements of this chapter and determining whether a person is or
continues to be a sexually violent predator. Restrictions on confidential or privileged
communications pursuant to RSA 329:26, RSA 330-A:32, or any other statute
establishing similar restrictions on confidential or privileged communications shall not
apply to releases made under this chapter. A person, agency, or entity receiving
information under this section which is confidential shall maintain the confidentiality of
that information. Such information does not lose its confidential status due to its release
under this section.
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II. Psychological or psychiatric reports, drug and alcohol reports, treatment records, medical
records, pre-sentence investigative reports, or victim impact statements that have been
submitted to the court or admitted into evidence under this chapter shall be part of the
record but shall be sealed and may be opened only pursuant to a court order.
III. A report of the multidisciplinary team shall be available to the public only after the court
has determined that probable cause exists pursuant to RSA 135-E:7.
Source. 2006, 327:21, eff. Jan. 1, 2007. 2007, 337:11, 12, eff. Jan. 1, 2008. 2010, 287:7, eff.
July 13, 2010.
135-E:16 Constitutional Requirements. The long-term control, care, and treatment of a
person committed under this chapter shall conform to constitutional requirements.
Source. 2006, 327:21, eff. Jan. 1, 2007.
135-E:17 Immunity From Civil Liability. The agency with jurisdiction and its officers and
employees; the department and its officers and employees; members of the multidisciplinary
team; the department of health and human services and its officers and employees; the county
attorney or attorney general and the county attorney's or attorney general's employees; and
those involved in the evaluation, care, and treatment of sexually violent persons committed
under this chapter are immune from any civil liability for good faith conduct under this
chapter.
Source. 2006, 327:21, eff. Jan. 1, 2007. 2007, 337:6, eff. Jan. 1, 2008.
135-E:18 Severability. If any provision of this chapter or the application thereof to any
person or circumstance is held invalid, the invalidity does not affect other provisions or
applications of this chapter which can be given effect without the invalid provisions or
applications, and to this end the unconstitutional provisions or applications of this chapter are
severable.
Source. 2006, 327:21, eff. Jan. 1, 2007.
135-E:19 Applicability. This chapter applies retroactively to all persons in custody as of the
effective date of this statute who have been convicted of a sexually violent offense, as well as
prospectively.
Source. 2006, 327:21, eff. Jan. 1, 2007.
135-E:20 Notice Requirements.
I.

No later than 30 days prior to the release of a sexually violent predator, the department
shall give written notice of the person's release to the victim advocate for the county in
which the person was prosecuted, and to the extent possible the victim or the victim's
family shall be notified.
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II. The parole board shall be immediately notified of the release of a sexually violent predator
who has an active or pending term of parole, conditional release, or other postprison
release supervision that is administered by the parole board.
Source. 2006, 327:21, eff. Jan. 1, 2007. 2007, 337:7, eff. Jan. 1, 2008.
135-E:21 Escape.
I. A person who escapes or attempts to escape from lawful custody pursuant to this chapter is
guilty of a class A felony.
II. If a person escapes while in custody pursuant to this chapter, the department shall
immediately notify the victim and the county attorney or attorney general that filed the
petition for civil commitment. The parole board shall be immediately notified of an
escape if the escapee has an active or pending term of parole, conditional release, or other
postprison release supervision that is administered by the parole board.
Source. 2006, 327:21, eff. Jan. 1, 2007. 2007, 337:8, eff. Jan. 1, 2008.
135-E:22 Rules. The department of health and human services, in consultation with the
department, shall adopt rules, pursuant to RSA 541-A, relative to:
I. The designation of secure facilities for sexually violent predators who are subject to
involuntary commitment under this chapter.
II. The components of the basic treatment plan for all committed persons under this chapter.
III. Procedures to be followed by members of the multidisciplinary teams when assessing and
evaluating persons subject to this chapter.
IV. Education and training requirements for members of the multidisciplinary teams and
professionals who assess and evaluate persons under this chapter.
V. The protocol for informing a person that he or she is being evaluated to determine whether
he or she is a sexually violent predator under this chapter. Such protocol shall include
procedures for informing the person of the right to refuse to participate in a personal
interview with the multidisciplinary team or members thereof, the right to consult with
counsel prior to participating in such an interview, and the right to have counsel
appointed if the person is indigent.
Source. 2006, 327:21, eff. Jan. 1, 2007. 2007, 337:9, eff. Jan. 1, 2008.
135-E:23 Appointment of Counsel. The right of a person sought to be committed as a
sexually violent predator to legal counsel prior to and during any judicial hearing conducted
under this chapter shall be absolute and unconditional. The right to legal counsel for any
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person sought to be committed during any judicial proceeding conducted under this chapter
shall be waived only if the client or person sought to be committed makes an informed
decision to do so. The person sought to be committed shall pay the costs of the legal services
in connection with hearings held under this chapter. If the person sought to be committed is
unable to pay for counsel, the court shall appoint counsel pursuant to RSA 604-A:2. Such
appointment shall be made no later than upon the filing of the petition and shall be made
upon request of the person before any interview or personal examination of the person is
conducted by the multidisciplinary team or other person in preparation for the filing of a
petition.
Source. 2006, 327:21, eff. Jan. 1, 2007.
135-E:24 Time Limits.
I. A court may extend any time limit set forth in this chapter, upon request, for good cause
shown.
II. The time limits set forth in this chapter are not intended to be jurisdictional. Failure to
comply with a time limit prior to the expiration of the person's incarcerative sentence
shall not constitute a basis for dismissal of a petition.
III. If the proceedings under this chapter have not been completed by the expiration of the
person's incarcerative sentence, the court shall make a probable cause determination no
later than 2 days after the expiration date, pursuant to RSA 135-E:7. If no such
determination is made, the person shall be released. The county attorney or attorney
general may file an emergency petition for a probable cause determination. Upon receipt
of the emergency petition, the court shall immediately schedule a probable cause hearing.
If the court determines that there is probable cause to believe that the person is a sexually
violent predator, the person shall be held in an appropriate secure facility for further
proceedings under RSA 135-E:9.
IV. Notwithstanding paragraph III, except as provided in RSA 135-E:4, no petition shall be
filed later than 60 days prior to the person's release from incarceration, except for good
cause shown.
Source. 2009, 306:9, eff. July 31, 2009.
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TEXT OF STATUTE
30:4-27.24. Short title
1. This act shall be known and may be cited as the "New Jersey Sexually Violent Predator
Act."
30:4-27.25. Findings, declarations relative to sexually violent predators
2. The Legislature finds and declares that:
a. Certain individuals who commit sex offenses suffer from mental abnormalities or
personality disorders which make them likely to engage in repeat acts of predatory
sexual violence if not treated for their mental conditions.
b. Under the existing involuntary commitment procedure, persons are subject to
commitment if they are mentally ill and dangerous to self, others or property. "Mental
illness" is a current, substantial disturbance of thought, mood, perception or
orientation which significantly impairs judgment, capacity to control behavior or
capacity to recognize reality, which causes the person to be dangerous to self, others
or property. The nature of the mental condition from which a sexually violent
predator may suffer may not always lend itself to characterization under the existing
statutory standard, although civil commitment may nonetheless be warranted due to
the danger the person may pose to others as a result of the mental condition.
c. Therefore, it is necessary to modify the involuntary civil commitment process in
recognition of the need for commitment of those sexually violent predators who pose
a danger to others should they be returned to society.
d. Moreover, because of the nature of the mental conditions from which sexually violent
predators suffer and the danger they present, it is necessary to house involuntarily
committed sexually violent predators in an environment separate from persons
committed under P.L.1987, c.116 (C.30:4-27.1 et seq.) or otherwise confined.
30:4-27.26. Definitions relative to sexually violent predators
3. As used in this act:
"Agency with jurisdiction" means the agency which releases upon lawful order or authority a
person who is serving a sentence or term of confinement, or is otherwise being detained or
maintained in custody. This term includes the Department of Corrections or a county
correctional facility, the Juvenile Justice Commission or a county juvenile detention facility,
and the Department of Human Services.
"Attorney General" means the Attorney General or a county prosecutor to whom the
Attorney General has delegated authority under this act.
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"Clinical certificate for a sexually violent predator" means a form prepared by the Division of
Mental Health Services in the Department of Human Services and approved by the
Administrative Office of the Courts, that is completed by the psychiatrist or other physician
who has examined the person who is subject to commitment within three days of presenting
the person for admission to a facility for treatment, and which states that the person is a
sexually violent predator in need of involuntary commitment. The form shall also state the
specific facts upon which the examining physician has based that conclusion and shall be
certified in accordance with the Rules Governing the Courts of the State of New Jersey. A
clinical certificate for a sexually violent predator may not be executed by an individual who
is a relative by blood or marriage to the person who is being examined.
"Likely to engage in acts of sexual violence" means the propensity of a person to commit acts
of sexual violence is of such a degree as to pose a threat to the health and safety of others.
"Mental abnormality" means a mental condition that affects a person's emotional, cognitive
or volitional capacity in a manner that predisposes that person to commit acts of sexual
violence.
"Person" means an individual 18 years of age or older who is a potential or actual subject of
proceedings under this act.
"Psychiatrist" means a physician who has completed the training requirements of the
American Board of Psychiatry and Neurology.
"Sexually violent offense" means:
(a) aggravated sexual assault; sexual assault; aggravated criminal sexual contact;
kidnapping pursuant to subparagraph (b) of paragraph (2) of subsection c. of
N.J.S.2C:13-1; criminal sexual contact; felony murder pursuant to paragraph (3) of
N.J.S.2C:11-3 if the underlying crime is sexual assault; an attempt to commit any of
these enumerated offenses; or a criminal offense with substantially the same
elements as any offense enumerated above, entered or imposed under the laws of the
United States, this State or another state; or
(b) any offense for which the court makes a specific finding on the record that, based on
the circumstances of the case, the person's offense should be considered a sexually
violent offense.
"Sexually violent predator" means a person who has been convicted, adjudicated delinquent
or found not guilty by reason of insanity for commission of a sexually violent offense, or has
been charged with a sexually violent offense but found to be incompetent to stand trial, and
suffers from a mental abnormality or personality disorder that makes the person likely to
engage in acts of sexual violence if not confined in a secure facility for control, care and
treatment.
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"Treatment team" means the individuals, agencies or firms which provide treatment,
supervision or other services at a facility designated for the custody, care and treatment of
sexually violent predators
30:4-27.27. Written notice to Attorney General of anticipated release, discharge
4.
a. When it appears that a person may meet the criteria of a sexually violent predator as
defined in this act, the agency with jurisdiction shall give written notice to the
Attorney General 90 days, or as soon as practicable, prior to:
(1) the anticipated release from total confinement of a person who has been convicted
of or adjudicated delinquent for a sexually violent offense;
(2) any commitment status review hearing at which the Department of Human
Services intends to recommend discharge or believes that discharge may be likely,
for a person who has been civilly committed pursuant to N.J.S.2C:4-8 following
acquittal by reason of insanity for a sexually violent offense; or
(3) any hearing at which the Department of Human Services intends to recommend
discharge or believes that discharge may be likely, for any person civilly
committed based upon a determination that the person lacked mental competence
to stand trial pursuant to N.J.S.2C:4-6, if the person had been charged with a
sexually violent offense.
b. When such notice is given, the agency with jurisdiction shall provide the Attorney
General with all information relevant to a determination of whether the person may
be a sexually violent predator, including, without regard to classification as
confidential pursuant to regulations of the agency with jurisdiction, any preparole
report, psychological and medical records, any statement of the reasons for denial of
parole and a statement from the agency with jurisdiction of the reasons for its
determination that the person may be a sexually violent predator.
c. All information, documents and records concerning the person's mental condition or
which are classified as confidential pursuant to statute or regulations of the agency
with jurisdiction that are received or provided pursuant to this section shall be
deemed confidential. Unless authorized or required by court order or except as
required in the course of judicial proceedings relating to the person's commitment or
release, disclosure of such information, documents and records shall be limited to a
professional evaluating the person's condition pursuant to this section, the Attorney
General and a member of the Attorney General's staff as necessary to the performance
of duties imposed pursuant to this section and, if the person is committed, to the staff
at the institution providing treatment.
d. Any individual acting in good faith who has provided information relevant to a
person's need for involuntary commitment under this act or has taken steps in good
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faith to assess a person's need of involuntary commitment under this act is immune
from civil or criminal liability.
e. The provisions of this section are not jurisdictional, and failure to comply with them
in no way prevents the Attorney General from initiating a proceeding against a person
otherwise subject to the provisions of this act, nor do the provisions of this act in any
way foreclose a proceeding under the provisions of P.L.1987, c.116 (C.30:4-27.1 et
seq.) for the involuntary commitment of any person charged with or convicted of a
sexual offense.
30:4-27.28. Initiation of court proceeding for involuntary commitment
5.
a. The Attorney General may initiate a court proceeding for involuntary commitment
under this act of a person who is currently a patient in a short-term care facility, State
or county psychiatric facility or special psychiatric hospital, by submitting to the
court a clinical certificate for a sexually violent predator completed by a psychiatrist
at the facility at which the person is a patient and the screening certificate which
authorized admission of the person to the facility; but both certificates shall not be
signed by the same psychiatrist unless the psychiatrist has made a reasonable but
unsuccessful attempt to have another psychiatrist conduct the evaluation and execute
the certificate.
b. If civil commitment is not initiated pursuant to subsection a. of this section, the
Attorney General may initiate a court proceeding for the involuntary commitment of a
person by the submission to the court of two clinical certificates for a sexually violent
predator, at least one of which is prepared by a psychiatrist. The person shall not be
involuntarily committed pursuant to this act before the court issues a temporary court
order. When the Attorney General determines that the public safety requires initiation
of a proceeding pursuant to this subsection, the Attorney General may apply to the
court for an order compelling the psychiatric evaluation of the person. The court shall
grant the Attorney General's application if the court finds that there is reasonable
cause to believe that the person named in the petition is a sexually violent predator.
c. The Attorney General may initiate a court proceeding for involuntary commitment
under this act of an inmate who is scheduled for release upon expiration of a
maximum term of incarceration by submission to the court of two clinical certificates
for a sexually violent predator, at least one of which is prepared by a psychiatrist.
d. The Attorney General, in exercise of the State's authority as parens patriae, may
initiate a court proceeding for the involuntary commitment of any person in
accordance with the procedures set forth in this section by filing the required
submission with the court in the jurisdiction in which the person whose commitment
is sought is located.
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e. Any individual who is a relative by blood or marriage of the person being examined
who executes a clinical certificate for a sexually violent predator, or any individual
who signs such a clinical certificate for any purpose or motive other than for purposes
of care, treatment and confinement of a person in need of involuntary commitment,
shall be guilty of a crime of the fourth degree.
f. Upon receiving these documents, the court shall immediately review them in order to
determine whether there is probable cause to believe that the person is a sexually
violent predator.
g. If the court finds that there is probable cause to believe that the person is a sexually
violent predator in need of involuntary commitment, it shall issue an order setting a
date for a final hearing and authorizing temporary commitment to a secure facility
designated for the custody, care and treatment of sexually violent predators pending
the final hearing. In no event shall the person be released from confinement prior to
the final hearing.
h. In the case of a person committed to a short-term care facility or special psychiatric
hospital, after the facility's treatment team conducts a mental and physical
examination, administers appropriate treatment and prepares a discharge assessment,
the facility shall transfer the person to a secure facility designated for the custody,
care and treatment of sexually violent predators pending the final hearing upon
providing the person, the person's guardian if any, the person's next-of-kin and the
person's attorney 24 hours' advance notice of the pending transfer. Such transfer is to
be accomplished in a manner which will give the receiving facility adequate time to
examine the person, become familiar with the person's behavior and condition, and
prepare for the hearing.
30:4-27.29. Court hearing
6.
a. A person who is involuntarily committed pursuant to section 5 of this act shall receive
a court hearing with respect to the issue of continuing need for involuntary
commitment as a sexually violent predator within 20 days from the date of the
temporary commitment order.
b. The Attorney General is responsible for presenting the case for the person's
involuntary commitment as a sexually violent predator to the court.
c. A person subject to involuntary commitment shall have counsel present at the hearing
and shall not be permitted to appear at the hearing without counsel.
30:4-27.30. Notice of court hearing
7.
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a. At least 10 days prior to a court hearing, the Attorney General shall cause notice of
the court hearing to be served upon the person, the person's guardian if any, the
person's next-of-kin, the person's attorney, the agency with jurisdiction having
custody of the person and any other individual specified by the court. The notice
shall contain the date, time and location of the court hearing. The person and the
person's attorney shall also receive copies of the clinical certificates for a sexually
violent predator and supporting documents, the temporary court order and a statement
of the person's rights at the court hearing.
b. A psychiatrist on the person's treatment team who has conducted a personal
examination of the person as close to the court hearing date as possible, but in no
event more than five calendar days prior to the court hearing, shall testify at the
hearing to the clinical basis for the need for involuntary commitment as a sexually
violent predator. Other members of the person's treatment team and any other witness
with relevant information offered by the person or the Attorney General shall also be
permitted to testify at the hearing.
c. The person's next-of-kin may attend and, if the court so determines, may testify at the
court hearing.
d. The court shall transcribe the court hearing and arrange for the payment of expenses
related thereto in the same manner as for other court proceedings.
30:4-27.31. Rights at court hearing
8. A person subject to involuntary commitment as a sexually violent predator has the
following rights at a court hearing pursuant to section 7 and any subsequent review court
hearing:
a. The right to be represented by counsel or, if indigent, by appointed counsel;
b. The right to be present at the court hearing unless the court determines that because of
the person's conduct at the court hearing the proceeding cannot reasonably continue
while the person is present;
c. The right to present evidence;
d. The right to cross-examine witnesses; and
e. The right to a hearing in camera.
30:4-27.32. Order authorizing continued involuntary commitment
9.
a. If the court finds by clear and convincing evidence that the person needs continued
involuntary commitment as a sexually violent predator, it shall issue an order

NEW JERSEY - 7

SOCC Statutes - 253

Sex Offender Civil Commitment Statutes – NEW JERSEY

authorizing the involuntary commitment of the person to a facility designated for the
custody, care and treatment of sexually violent predators. The court shall also
schedule a subsequent court hearing pursuant to section 12 of this act.
b. If the court finds that the person is not a sexually violent predator, the court shall so
order. A person who is serving a term of incarceration shall be returned to the
appropriate State, county or local authority to complete service of the term of
incarceration imposed until released in accordance with law, and any other person
shall be discharged by the facility within 48 hours of the court's verbal order or by the
end of the next working day, whichever is longer, with a discharge plan prepared
pursuant to section 14 of this act.
c.
(1) If the Department of Human Services recommends conditional discharge of the
person and the court finds that the person will not be likely to engage in acts of
sexual violence because the person is amenable to and highly likely to comply
with a plan to facilitate the person's adjustment and reintegration into the
community so as to render involuntary commitment as a sexually violent predator
unnecessary for that person, the court may order that the person be conditionally
discharged in accordance with such plan.
(2) Conditions imposed pursuant to this subsection shall include those recommended
by the person's treatment team and developed with the participation of the person
and shall be approved by the Department of Human Services. Conditions
imposed on the person shall be specific and shall be for the purpose of ensuring
that the person participates in necessary treatment and that the person does not
represent a risk to public safety. If the court imposes conditions for a period
exceeding six months, the court shall provide for a review hearing on a date the
court deems appropriate but in no event later than six months from the date of the
order. The review hearing shall be conducted in the manner provided in this
section, and the court may impose any order authorized pursuant to this section.
(3) A designated staff member on the person's treatment team shall notify the court if
the person fails to meet the conditions of the discharge plan, and the court shall
issue an order directing that the person be taken to a facility designated for the
custody, care and treatment of sexually violent predators for an assessment. The
court shall determine, in conjunction with the findings of the assessment, if the
person needs to be returned to custody and, if so, the person shall be returned to
the designated facility for the custody, care and treatment of sexually violent
predators. The court shall hold a hearing within 20 days of the day the person
was returned to custody to determine if the order of conditional discharge should
be vacated.
d. Notwithstanding the provisions of this section, or any provision of section 12, 13 or
14 of this act to the contrary, no person committed while serving a term of
incarceration shall be discharged by the court prior to the date on which the person's
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maximum term would have expired had he not been committed. If the court
determines that the person's mental condition has so changed that the person is safe to
be at large, the court shall order that the person be returned to the appropriate State,
county or local authority to complete service of the term of incarceration imposed
until released in accordance with law, and the person shall be given day for day credit
for all time during which the person was committed.
e. Notwithstanding the provisions of this section, or any provision of section 12, 13 or
14 of this act to the contrary, no person committed pursuant to N.J.S.2C:4-8
concerning acquittal of a criminal charge by reason of insanity or pursuant to
N.J.S.2C:4-6 concerning lack of mental competence to stand trial shall be discharged
by the court unless the prosecuting attorney in the case receives prior notice and an
opportunity to be heard.
30:4-27.33. Involuntary commitment of person lacking mental competence to stand
trial
10. If a person who has been civilly committed based upon a determination that the person
lacked mental competence to stand trial pursuant to N.J.S.2C:4-6 is about to be released,
and the person's involuntary commitment is sought pursuant to this act, the court shall
first hear evidence and determine whether the person did commit the act charged.
a. The rules of evidence applicable in criminal cases shall apply, and all constitutional
rights available to a defendant at a criminal trial, other than the right to a trial by jury
and the right not to be tried while incompetent, shall apply.
b. After hearing evidence on this issue, the court shall make specific findings on
whether the person did commit the act charged, the extent to which the person's lack
of mental competence affected the outcome of the hearing, including its effect on the
person's ability to consult with and assist counsel and to testify on the person's own
behalf, the extent to which the evidence could be reconstructed without the assistance
of the person and the strength of the prosecution's case.
c. If, after the conclusion of the hearing on this issue, the court finds beyond a
reasonable doubt that the person did commit the act charged, the court shall enter a
final order, appealable by the person, on that issue and may proceed to consider
whether the person should be committed pursuant to this act.

30:4-27.34. Operation of facility for sexually violent predators; regulations
11.
a. The Department of Corrections shall be responsible for the operation of any facility
designated for the custody, care and treatment of sexually violent predators, and shall
provide or arrange for custodial care of persons committed pursuant to this act.
Except as may be provided pursuant to subsection c. of section 9 of this act, a person
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committed pursuant to this act shall be kept in a secure facility and shall be housed
and managed separately from offenders in the custody of the Department of
Corrections and, except for occasional instances of supervised incidental contact,
shall be segregated from such offenders.
b. The Division of Mental Health Services in the Department of Human Services shall
provide or arrange for treatment for a person committed pursuant to this act. Such
treatment shall be appropriately tailored to address the specific needs of sexually
violent predators.
c. Appropriate representatives of the Department of Corrections and the Department of
Human Services shall participate in an interagency oversight board to facilitate the
coordination of the policies and procedures of the facility.
d. Notwithstanding the provisions of section 10 of P.L.1965, c.59 (C.30:4-24.2) or any
other law to the contrary, the rights and rules of conduct applicable to a person
subject to involuntary commitment as a sexually violent predator pursuant
to P.L.1998, c.71 (C.30:4-27.24 et seq.) shall be established by regulation
promulgated jointly by the Commissioner of Human Services and the Commissioner
of Corrections, in consultation with the Attorney General. The regulations
promulgated under this subsection shall take into consideration the rights of patients
as set forth in section 10 of P.L.1965, c.59 (C.30:4-24.2), but shall specifically
address the differing needs and specific characteristics of, and treatment protocols
related to, sexually violent predators. In developing these regulations, the
commissioners shall give due regard to security concerns and safety of the residents,
treatment staff, custodial personnel and others in and about the facility.
30:4-27.35. Annual court review hearing
12. A person committed under this act shall be afforded an annual court review hearing of the
need for involuntary commitment as a sexually violent predator. The review hearing shall
be conducted in the manner provided in section 7 of this act. If the court determines at a
review hearing that involuntary commitment as a sexually violent predator shall be
continued, it shall execute a new order. The court shall conduct the first review hearing
12 months from the date of the first hearing, and subsequent review hearings annually
thereafter. The court may schedule additional review hearings but, except in
extraordinary circumstances, not more often than once every 30 days.

30:4-27.36. Recommendation for discharge
13.
a. At any time during the involuntary commitment of a person under this act, if the
person's treatment team determines that the person's mental condition has so changed
that the person is not likely to engage in acts of sexual violence if released, the
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treatment team shall recommend that the Department of Human Services authorize
the person to petition the court for discharge from involuntary commitment
status. The Department of Human Services shall notify the Attorney General
immediately upon providing such authorization. If a discharge plan has not been
developed pursuant to section 14 of this act, it shall be developed forthwith.
b. The person shall serve the authorized petition for discharge upon the committing
court and the Attorney General. The Attorney General may obtain an independent
clinical evaluation of the person, which shall be performed within 15 days of receipt
by the Attorney General of the authorized petition for discharge. If, within 15 days of
receipt of such authorized petition or upon completion of an independent clinical
evaluation, if any, the Attorney General files a request for a hearing on the issue of
continuing need for commitment and serves notice of that request, in accordance with
the provisions of section 7 of this act, the court shall schedule a hearing on the issue.
The hearing shall be conducted in the manner provided in section 9 of this act.
c. If the person committed pursuant to this act had at the time of such commitment been
confined pursuant to an order entered under N.J.S.2C:4-8 concerning acquittal of a
criminal charge by reason of insanity or under N.J.S.2C:4-6 concerning lack of
mental competence to stand trial, the Attorney General shall provide written notice to
the prosecutor of the person's authorized petition for discharge from involuntary
commitment status. If, within five days of receipt of such notice, the prosecutor files a
request for a hearing on the issue of continuing need for commitment and serves
notice of that request, in accordance with the provisions of section 7 of this act, the
court shall schedule a hearing on the issue. The hearing shall be conducted in the
manner provided in section 9 of this act.
d. Nothing in this act shall prohibit a person from filing a petition for discharge from
involuntary commitment status without authorization from the Department of Human
Services. Upon receipt of such a petition, the court shall review the petition to
determine:
(1)

whether the petition contains facts upon which the court could find that the
condition of the person has so changed from the time of the filing of the
person's prior petition that a hearing is warranted, or

(2)

whether the petition is supported by a professional expert evaluation or report
stating that the person's mental condition has so changed that the person is not
likely to engage in acts of sexual violence if released, which evidence had not
been provided to the court in its prior annual review.If the petition fails to
satisfy either of these requirements, the court shall deny the petition without a
hearing.

30:4-27.37. Discharge plan
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14. A person discharged by the court shall have a discharge plan prepared by the treatment
team at the facility designated for the custody, care and treatment of sexually violent
predators, pursuant to this section. The treatment team shall give the person an
opportunity to participate in the formulation of the discharge plan.
30:4-27.38. Written notice of release
15. In addition to any other information required to be released under this act, prior to the
release of a person committed under this act, the Department of Corrections shall give
written notice of the person's release to the Attorney General or the prosecutor of the
county in which the person was prosecuted for the sexually violent offense which
rendered the person subject to commitment under this act, depending on which office
prosecuted the person for the sexually violent offense. Upon receipt of such notice, the
county prosecutor or Attorney General, as the case may be, shall notify the Office of
Victim and Witness Advocacy of the county in which the person was prosecuted and that
office shall use any reasonable means available to it to give notice of the person's release
to the victim of the sexually violent offense or the victim's nearest relative if the sexually
violent offense resulted in death, which notice shall be in accordance with the provisions
of section 6 of P.L.1985, c.404 (C.52:4B-44). The notice required under this section shall
be given only if a request for such notification has been made by the victim or the
victim's nearest relative, as the case may be, to the county prosecutor or Attorney General,
as the case may be, at the time the person was sentenced or committed. Failure to notify
shall not be a reason for postponement of release. Nothing in this subsection shall create a
cause of action against the State, county or any employee of the State or county acting
within the scope of the employee's employment as a result of the failure to notify under
this act.
30:4-31. Commitment of nonresidents
A nonresident of this State may be committed to a mental hospital in this State in the same
manner as residents may be admitted and committed.
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TEXT OF STATUTE
§ 10.01 Legislative findings.
The legislature finds as follows:
(a) That recidivistic sex offenders pose a danger to society that should be addressed
through comprehensive programs of treatment and management. Civil and criminal
processes have distinct but overlapping goals, and both should be part of an integrated
approach that is based on evolving scientific understanding, flexible enough to
respond to current needs of individual offenders, and sufficient to provide
meaningful treatment and to protect the public.
(b) That some sex offenders have mental abnormalities that predispose them to engage in
repeated sex offenses. These offenders may require long-term specialized treatment
modalities to address their risk to reoffend. They should receive such treatment while
they are incarcerated as a result of the criminal process, and should continue to
receive treatment when that incarceration comes to an end. In extreme cases,
confinement of the most dangerous offenders will need to be extended by civil process
in order to provide them such treatment and to protect the public from their recidivistic
conduct.
(c) That for other sex offenders, it can be effective and appropriate to provide treatment in a
regimen of strict and intensive outpatient supervision. Accordingly, civil commitment
should be only one element in a range of responses to the need for treatment of sex
offenders. The goal of a comprehensive system should be to protect the public, reduce
recidivism, and ensure offenders have access to proper treatment.
(d) That some of the goals of civil commitment - protection of society, supervision of
offenders, and management of their behavior - are appropriate goals of the criminal
process as well. For some recidivistic sex offenders, appropriate criminal sentences,
including long-term post-release supervision, may be the most appropriate way to
achieve those goals.
(e) That the system for responding to recidivistic sex offenders with civil measures must
be designed for treatment and protection. It should be based on the most accurate
scientific understanding available, including the use of current, validated risk
assessment instruments. Ideally, effective risk assessment should begin to occur
prior to sentencing in the criminal process, and it should guide the process of civil
commitment.
(f) That the system should offer meaningful forms of treatment to sex offenders in all
criminal and civil phases, including during incarceration, civil commitment, and
outpatient supervision.
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(g) That sex offenders in need of civil commitment are a different population from
traditional mental health patients, who have different treatment needs and particular
vulnerabilities. Accordingly, civil commitment of sex offenders should be implemented
in ways that do not endanger, stigmatize, or divert needed treatment resources away
from such traditional mental health patients.
§ 10.03 Definitions.
As used in this article, the following terms shall have the following meanings:
(a) "Agency with jurisdiction" as to a person means that agency which, during the period in
question, would be the agency responsible for supervising or releasing such person,
and can include the department of corrections and community supervision, the office of
mental health, and the office for people with developmental disabilities.
(b) "Commissioner" means the commissioner of mental health or the commissioner of
developmental disabilities.
(c) "Correctional facility" means a correctional facility as that term is defined in section two
of the correction law.
(d) "Counsel for respondent" means any counsel that has been retained or appointed for
respondent, or if no other counsel has been retained or appointed, or prior counsel cannot
be located with reasonable efforts, then the mental hygiene legal service.
(e) "Dangerous sex offender requiring confinement" means a person who is a detained sex
offender suffering from a mental abnormality involving such a strong predisposition to
commit sex offenses, and such an inability to control behavior, that the person is likely
to be a danger to others and to commit sex offenses if not confined to a secure
treatment facility.
(f) "Designated felony" means any felony offense defined by any of the following provisions
of the penal law: assault in the second degree as defined in section 120.05, assault in
the first degree as defined in section 120.10, gang assault in the second degree as
defined in section 120.06, gang assault in the first degree as defined in section 120.07,
stalking in the first degree as defined in section 120.60, strangulation in the second
degree as defined in section 121.12, strangulation in the first degree as defined in
section 121.13, manslaughter in the second degree as defined in subdivision one of
section 125.15, manslaughter in the first degree as defined in section 125.20, murder
in the second degree as defined in section 125.25, aggravated murder as defined in
section 125.26, murder in the first degree as defined in section 125.27, kidnapping in the
second degree as defined in section 135.20, kidnapping in the first degree as defined in
section 135.25, burglary in the third degree as defined in section 140.20, burglary in the
second degree as defined in section 140.25, burglary in the first degree as defined in
section 140.30, arson in the second degree as defined in section 150.15, arson in the first
degree as defined in section 150.20, robbery in the third degree as defined in section
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160.05, robbery in the second degree as defined in section 160.10, robbery in the first
degree as defined in section 160.15, promoting prostitution in the second degree as
defined in section 230.30, promoting prostitution in the first degree as defined in
section 230.32, compelling prostitution as defined in section 230.33, disseminating
indecent material to minors in the first degree as defined in section 235.22, use of a
child in a sexual performance as defined in section 263.05, promoting an obscene
sexual performance by a child as defined in section 263.10, promoting a sexual
performance by a child as defined in section 263.15, or any felony attempt or conspiracy
to commit any of the foregoing offenses.
(g) "Detained sex offender" means a person who is in the care, custody, control, or
supervision of an agency with jurisdiction, with respect to a sex offense or
designated felony, in that the person is either:
(1) A person who stands convicted of a sex offense as defined in subdivision (p) of
this section, and is currently serving a sentence for, or subject to supervision by the
division of parole, whether on parole or on post-release supervision, for such
offense or for a related offense;
(2) A person charged with a sex offense who has been determined to be an incapacitated
person with respect to that offense and has been committed pursuant to article
seven hundred thirty of the criminal procedure law, but did engage in the conduct
constituting such offense;
(3) A person charged with a sex offense who has been found not responsible by
reason of mental disease or defect for the commission of that offense;
(4) A person who stands convicted of a designated felony that was
motivated and committed prior to the effective date of this article;

sexually

(5) A person convicted of a sex offense who is, or was at any time after September
first, two thousand five, a patient in a hospital operated by the office of mental
health, and who was admitted directly to such facility pursuant to article nine of
this title or section four
hundred two of the correction law upon release or
conditional release from a correctional facility, provided that the provisions of
this article shall not be deemed to shorten or lengthen the time for which such
person may be held pursuant to such article or section respectively; or
(6) A person who has been determined to be a
management pursuant to this article.

sex

offender

requiring

civil

(h) "Licensed psychologist" means a person who is registered as a psychologist under
article one hundred fifty-three of the education law.
(i) "Mental abnormality" means a congenital or acquired condition, disease or disorder
that affects the emotional, cognitive, or volitional capacity of a person in a manner
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that predisposes him or her to the commission of conduct constituting a sex offense and
that results in that person having serious difficulty in controlling such conduct.
(j) "Psychiatric examiner" means a qualified psychiatrist or a licensed psychologist
who has been designated to examine a person pursuant to this article; such
designee may, but need not, be an employee of the office of mental health or the office
for people with developmental disabilities.
(k) "Qualified psychiatrist" means a physician licensed to practice medicine in New York
state who: (1) is a diplomate of the American board of psychiatry and neurology or is
eligible to be certified by that board; or (2) is certified by the American
osteopathic board of neurology and psychiatry or is eligible to be certified by that board.
(l) "Related offenses" include any offenses that are prosecuted as part of the same
criminal action or proceeding, or which are part of the same criminal transaction, or
which are the bases of the orders of commitment received by the department of
correctional services in connection with an inmate's current term of incarceration.
(m) "Release" and "released" means release, conditional release or discharge from
confinement, from community supervision by the department of corrections and
community supervision, or from an
order
of
observation, commitment,
recommitment or retention.
(n) "Respondent" means a person referred to a case review team for evaluation, a person
as to whom a sex offender civil management petition has been recommended by a case
review team and not yet filed, or filed by the attorney general and not dismissed, or
sustained by procedures under this article.
(o) "Secure treatment facility" means a facility or a portion of a facility, designated by
the commissioner, that may include a facility located on the grounds of a correctional
facility, that is staffed with personnel from the office of mental health or the office for
people with developmental disabilities for the purposes of providing care and
treatment to persons confined under this article, and persons defined in paragraph five of
subdivision (g) of this section. Personnel from these same agencies may provide
security services, provided that such staff are adequately trained in security methods
and so equipped as to minimize the risk or danger of escape.
(p) "Sex offense" means an act or acts constituting: (1) any felony defined in article one
hundred thirty of the penal law, including a sexually motivated felony; (2)
patronizing a prostitute in the first degree as defined in section 230.06 of the penal law,
incest in the second degree as defined in section 255.26 of the penal law, or incest in
the first degree as defined in section 255.27 of the penal law; (3) a felony attempt or
conspiracy to commit any of the foregoing offenses set forth in this subdivision; or (4) a
designated felony, as defined in subdivision (f) of this section, if sexually
motivated and committed prior to the effective date of this article.
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(q) "Sex offender requiring civil management" means a detained sex offender who suffers
from a mental abnormality. A sex offender requiring civil management can, as
determined by procedures set forth in this article, be either
(1) a dangerous sex offender requiring confinement or
(2) a sex offender requiring strict and intensive supervision.
(r) "Sex offender requiring strict and intensive supervision" means a detained sex offender
who suffers from a mental abnormality but is not a dangerous sex offender requiring
confinement.
(s) "Sexually motivated" means that the act or acts constituting a designated felony were
committed in whole or in substantial part for the purpose of direct sexual gratification of
the actor.
§ 10.05 Notice and case review.
(a) The commissioner of mental health, in consultation with the commissioner of the
department of corrections and community supervision and the commissioner of
developmental disabilities, shall establish a case review panel consisting of at least
fifteen members, any three of whom may sit as a team to review a particular case. At
least two members of each team shall be professionals in the field of mental health or
the
field of developmental disabilities, as appropriate, with experience in
the
treatment, diagnosis, risk assessment or management of sex offenders. To the
extent practicable, the workload of the case review panel should be evenly distributed
among its members. Members of the case review panel and psychiatric examiners
should be free to exercise independent professional judgment without pressure or
retaliation for the exercise of that judgment from any source.
(b) When it appears to an agency with jurisdiction that a person who may be a detained sex
offender is nearing an anticipated release from confinement, the agency shall give
notice of that fact to the attorney general and to the commissioner of mental health.
When it appears to the department of corrections and community supervision that a
person who may be a detained sex offender is nearing an anticipated release from
community supervision, the agency may give such notice. The agency with jurisdiction
shall seek to give such notice at least one hundred twenty days prior to the person's
anticipated release, but failure to give notice within such time period shall not
affect the validity of such notice or any subsequent action, including the filing of a sex
offender civil management petition.
(c) The notice to the attorney general and the commissioner of mental health shall, to the
extent possible, contain the following:
(1) The person's name, aliases, and other identifying information such as date of birth,
sex, physical characteristics, and anticipated future residence;
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(2) A photograph and a set of fingerprints;
(3) A description of the act or acts that constitute the sex offense and a description of
the person's criminal history, including the person's most recent sentence and
any supervisory terms that it includes;
(4) The presentence reports prepared pursuant to article three hundred ninety of the
criminal procedure law and other available materials concerning the person's sex
offense; and
(5) A description of the person's institutional history, including his or her participation
in any sex offender treatment program; and
(6) Records of parole release interviews prepared pursuant to subparagraph (ii) of
paragraph (a) of subdivision six of section two hundred fifty-nine-i of the
executive law.
(d) The commissioner shall be authorized to designate multidisciplinary staff,
including clinical and other professional personnel, to provide a preliminary review
of the need for detained sex offenders to be evaluated under the procedures of this
section. When the commissioner receives notice pursuant to subdivision (b) of this
section, such staff shall review and assess relevant medical, clinical, criminal, and
institutional records, actuarial risk assessment instruments and other records and
reports, including records of parole release interviews where applicable, and records and
reports provided by the district attorney of the county where the person was convicted,
or in the case of persons determined to be incapacitated or not responsible by reason
of mental disease or defect, the county where the person was charged. Upon such review
and assessment, the staff shall determine whether the person who is the subject of the
notice should be referred to a case review team for evaluation.
(e) If the person is referred to a case review team for evaluation, notice of such referral
shall be provided to the respondent. Upon such referral, the case review team shall
review relevant records, including those described in subdivisions (c) and (d) of this
section, and may arrange for a psychiatric examination of the respondent. Based on
the review and assessment of such information, the case review team shall consider
whether the respondent is a sex offender requiring civil management.
(f) If the case review team determines that the respondent is not a sex offender requiring
civil management, it shall so notify the respondent and the attorney general, and the
attorney general shall not file a sex offender civil management petition.
(g) If the case review team finds that the respondent is a sex offender requiring civil
management, it shall so notify the respondent and the attorney general, in writing.
The written notice must be accompanied by a written report from a psychiatric
examiner that includes a finding as to whether the respondent has a mental
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abnormality. Where the notice indicates that a respondent stands convicted of or
was charged with a designated felony, it shall also include the case review team's
finding as to whether the act was sexually motivated. The case review team shall
provide its written notice to the attorney general and the respondent within forty-five
days of the commissioner receiving the notice of anticipated release. However,
failure to do so within that time period shall not affect the validity of such notice or
finding or any subsequent action, including the attorney general's filing of a sex
offender civil management petition subsequent to receiving the finding of the case
review team.
§ 10.06 Petition and hearing.
(a) If the case review team finds that a respondent is a sex offender
requiring civil
management, then the attorney general may file a sex offender civil management
petition in the supreme court or county court of the county where the respondent is
located. In determining whether to file such a petition, the attorney general shall
consider information about any continuing supervision to which the respondent will be
subject as a result of criminal conviction, and shall take such supervision into account
when assessing the need for further management as provided by this article. If the
attorney general elects to file a sex offender civil management petition, he or she
shall serve a copy of the petition upon the respondent. The petition shall contain a
statement or statements alleging facts of an evidentiary character tending to support
the allegation that the respondent is a sex offender requiring civil management. The
attorney general shall seek to file the petition within thirty days after receiving notice
of the case review team's finding, but failure to do so within that period shall not affect
the validity of the petition.
(b) Within ten days after the attorney general files a sex offender civil management
petition, the respondent may file in the same court a notice of removal to the county of
the underlying criminal sex offense charges. The attorney general may, in the court in
which the petition is pending, move for a retention of venue. Such motion shall be made
within five days after the attorney general is served with a notice of removal, which
time may be extended for good cause shown. The court shall grant the motion if the
attorney general shows good cause for such retention. If the attorney general does not
timely move for a retention of venue, or does so move and the motion is denied, then the
proceedings shall be transferred to the county of the underlying criminal sex
offense charges. If the respondent does not timely file a notice of removal, or the
attorney general moves for retention of venue and such motion is granted, then the
proceedings shall continue where the petition was filed.
(c) Promptly upon the filing of a sex offender civil management petition, or upon a
request to the court by the attorney general for an order pursuant to subdivision (d)
of this section that a respondent submit to an evaluation by a psychiatric examiner,
whichever occurs earlier, the court shall appoint counsel in any case where the
respondent is financially unable to obtain counsel. The court shall appoint the
mental hygiene legal service if possible. In the event that the court determines that the
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mental hygiene legal service cannot accept appointment, the court shall appoint an
attorney eligible for appointment pursuant to article eighteen-B of the county law,
or an entity, if any, that has contracted for the delivery of legal representation
services under subdivision (c) of section 10.15 of this
article. Counsel for the
respondent shall be provided with copies of the written notice made by the case review
team, the petition and the written reports of the psychiatric examiners.
(d) At any time after receiving notice pursuant to subdivision (b) of section 10.05 of this
article, and prior to trial, the attorney general may request the court in which the
sex offender civil management petition could be filed, or is pending, to order the
respondent to submit to an evaluation by a psychiatric examiner. Upon such a request,
the court shall order that the respondent submit to an evaluation by a psychiatric
examiner chosen by the attorney general and, if the respondent is not represented
by counsel, the court shall appoint counsel for the respondent. Following the
evaluation, such psychiatric examiner shall report his or her findings in writing to the
attorney general, to counsel for the respondent, and to the court.
(e) At any time after the filing of a sex offender civil management petition, and prior to
trial, the respondent may request the court in which the petition is pending to order
that he or she be evaluated by a psychiatric examiner. Upon such a request, the court
shall order an evaluation by a psychiatric examiner. If the respondent is financially
unable to obtain an examiner, the court shall appoint an examiner of the respondent's
choice to be paid within the limits prescribed by law. Following the evaluation, such
psychiatric examiner shall report his or her findings in writing to the respondent or
counsel for the respondent, to the attorney general, and to the court.
(f) Notwithstanding any other provision of this article, if it appears that the respondent may
be released prior to the time the case review team makes a determination, and the
attorney general determines that the protection of public safety so requires, the attorney
general may file a securing petition at any time after receipt of written notice pursuant
to subdivision (b) of section 10.05 of this article. In such circumstance, there
shall be no probable cause hearing until such time as the case review team may find that
the respondent is a sex offender requiring civil management. If the case review team
determines that the respondent is not a sex offender requiring civil management,
the attorney general shall so advise the court and the securing petition shall be
dismissed.
(g) Within thirty days after the sex offender civil management petition is filed, or
within such longer period as to which the respondent may consent, the supreme court
or county court before which the petition is pending shall conduct a hearing
without a jury to
determine whether there is probable cause to believe that the
respondent is a sex offender requiring civil management.
(h) If the respondent was released subsequent to notice under subdivision (b) of
section 10.05 of this article, and is therefore at liberty when the petition is filed, the
court shall order the respondent's
return
to confinement, observation,

NEW YORK - 9

SOCC Statutes - 267

Sex Offender Civil Commitment Statutes – NEW YORK

commitment, recommitment or retention, as applicable, for purposes of the probable
cause hearing. When a court issues such an order, the hearing shall commence no
later than seventy-two hours from the date of the respondent's return. If the
respondent is not at liberty when the petition is filed, but becomes eligible to be
released prior to the probable cause hearing, the court shall order the stay of such
release pending the probable cause hearing. When a court issues such an order, the
hearing shall commence no later than seventy-two hours from the date
of the
respondent's anticipated release date. In either case, the release of the respondent
shall be in accordance with other provisions of law if the hearing does not
commence within such period of seventy-two hours, unless: (i) the failure to
commence the hearing was due to the respondent's request, action or condition, or
occurred with his or her consent; or (ii) the court is satisfied that the attorney general
has shown good cause why the hearing could not so commence. Any
failure to
commence the probable cause hearing within the time periods specified shall not
result in the dismissal of the petition and shall not affect the validity of the hearing
or the probable cause determination.
(i) The provisions of subdivision (g) of section 10.08 of this article shall be applicable to
the hearing. The hearing should be completed in one session but, in the interest of
justice, may be adjourned by the court.
(j) The respondent's commission of a sex offense shall be deemed established and shall
not be relitigated at the probable cause hearing, whenever it appears that: (i) the
respondent stands convicted of such offense; (ii) the respondent previously has been
found not responsible by reason of mental disease or defect for the commission of such
offense or for an act or acts constituting such offense; or (iii) the respondent was
indicted for such offense by a grand jury but found to be incompetent to stand
trial for such offense. Whenever the petition alleges the respondent's commission of
a designated felony prior to the effective date of this article, the issue of whether there
is probable cause to believe that the commission of such offense was sexually
motivated shall be determined by the court.
(k) At the conclusion of the hearing, the court shall determine whether there is
probable cause to believe that the respondent is a sex
offender requiring civil
management. If the court determines that probable cause has not been established,
the court shall issue an order dismissing the petition, and the respondent's release
shall be in accordance with other applicable provisions of law. If the court
determines that probable cause has been established: (i) the court shall order that the
respondent be committed to a secure treatment facility
designated by the
commissioner for care, treatment and control upon his or her release, provided, however,
that a respondent who otherwise would be required to be transferred to a secure
treatment facility may, upon a written consent signed by the respondent and his or her
counsel, consent
to remain in the custody of the department of corrections and
community supervision pending the outcome of the proceedings under this article,
and that such consent may be revoked in writing at any time; (ii) the court shall set a
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date for trial in accordance with subdivision (a) of section 10.07 of this article; and (iii)
the respondent shall not be released pending the completion of such trial.
(l)
(1) If a respondent who is transferred to a secure treatment facility pursuant to
subdivision (k) of this section, has not yet reached his or her maximum
expiration date on the underlying determinate
or indeterminate sentence of
imprisonment, is significantly disruptive of the treatment program at such secure
treatment facility, the person in charge of treatment programs at such facility
may initiate a proceeding to obtain an order that the respondent shall be transferred
to the custody of the department of corrections and community supervision
for such conduct.
(2) Such a proceeding shall be initiated by a written notice served upon the
respondent, and provided by mail to his or her counsel (or by electronic mail or
facsimile to a destination identified by such counsel for such purpose). Such notice
shall identify in detail the dates, times and nature of the alleged misconduct pursuant
to paragraph one of this subdivision, the possible sanctions, and the date, time and
location of the hearing.
(3) A hearing on the allegations shall be held no less than ten days nor more than
sixty days after such notice is served on the respondent and provided to his or her
counsel. The hearing shall be conducted by the director of the secure treatment
facility, or his or her designee. The respondent may be represented by counsel.
Evidence shall be introduced through witnesses and documents, if any, and both
the person in charge of the treatment program presenting the case and the
respondent may call and cross-examine witnesses and present documentary
evidence relevant to the question of whether the respondent has been significantly
disruptive of the treatment program. The presiding officer
may accept such
evidence without applying formal state or federal rules of evidence. The hearing
shall be recorded or a stenographic record of
the proceeding shall be kept.
When hearing the matter and, if the allegations are sustained, the presiding officer
shall consider the respondent's mental health condition and its effect, if any, on
his or her conduct.
(4) At the conclusion of the hearing, if the presiding officer is satisfied that there is a
preponderance of evidence that the respondent has been significantly disruptive of
the treatment program at the secure treatment facility, the presiding officer shall so
find. In such event, the presiding officer may order the respondent's transfer back
to the custody of the department of corrections and community supervision for a
period of up to six months, provided however, that when such respondent reaches
the maximum expiration date of his or her underlying sentence he or she shall be
returned to a secure treatment facility unless he or she consents in writing as
provided in subdivision (k) of this section to remaining in the custody of the
department of corrections and community supervision and provided further that he
or she shall be returned to a secure treatment facility if the final order issued
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pursuant to subdivision (f) of section 10.07 of this article requires placement in a
secure treatment facility.
(5) At the conclusion of the hearing, the presiding officer shall prepare a written
statement, to be made available to the respondent and his or her counsel, indicating
the evidence relied on, the reasons for the determination and specifying the
procedures and time frame for administrative appeal to the commissioner. The
determination may be
appealed to the commissioner in accordance with
procedures established in writing by the department. The respondent shall be given
at least ten days after notice of the determination has been served and the
transcript or recording of the proceeding (with appropriate access equipment)
has been provided to perfect the appeal. The respondent may be represented by
counsel on the administrative appeal.
§ 10.07 Trial.
(a) Within sixty days after the court determines, pursuant to subdivision (k) of section
10.06 of this article, that there is probable cause to believe that the respondent is a sex
offender requiring civil management, the court shall conduct a jury trial to determine
whether the respondent is a detained sex offender who suffers from a mental
abnormality. The trial shall be held before the same court that conducted the
probable cause hearing unless either the attorney general
or counsel for the
respondent has moved for a change of venue and the motion has been granted by the
court.
(b) The provisions of article forty-one of the civil practice law and rules shall apply to the
formation and conduct of jury trial under this section, except that the provisions of the
following sections of the criminal procedure law shall govern to the extent that the
provisions of article forty-one of the civil practice law and rules are inconsistent
therewith: sections 270.05, 270.10, 270.15, 270.20, subdivision one of section 270.25,
and subdivision one of section 270.35 (except for the provisions thereof requiring
consent for the replacement of a discharged juror with an alternate). Each side shall
have ten peremptory challenges for the regular jurors and two for each alternate juror to
be selected. The right to a trial by jury may be waived by the respondent, and upon
such waiver, the court shall conduct a trial in accordance with article forty-two of the
civil practice law and rules, excluding provisions for decision-making by referees.
(c) The provisions of subdivision (g) of section 10.08 of this article and article forty-five of
the civil practice law and rules shall be applicable to trials conducted pursuant to
this section. The jury may
hear evidence of the degree to which the respondent
cooperated with the psychiatric examination. If the court finds that the respondent
refused to submit to a psychiatric examination pursuant to this article, upon request
it shall so instruct the jury. The respondent's commission of a sex offense shall be
deemed established and shall not be relitigated at the trial, whenever it is shown
that: (i) the respondent stands convicted of such offense; or (ii) the respondent
previously has been found not responsible by reason of mental disease or defect for
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the commission of such offense or for an act or acts constituting such offense.
Whenever the petition alleges the respondent's commission of a designated felony prior
to the effective date of this article, the issue of whether such offense was sexually
motivated shall be determined by the jury.
(d) The jury, or the court if a jury trial is waived, shall determine by clear and convincing
evidence whether the respondent is a detained sex offender who suffers from a mental
abnormality. The burden of proof shall be on the attorney general. A determination, if
made by the jury, must be by unanimous verdict. In charging the jury, the court's
instructions shall include the admonishment that the jury may not find solely on the
basis of the respondent's commission of a sex offense that the respondent is a
detained sex offender who suffers from a mental
abnormality. In the case of a
respondent committed pursuant to article seven hundred thirty of the criminal
procedure law for a sex offense, the attorney general shall have the burden of proving
by clear and convincing evidence that the respondent did engage in the conduct
constituting such offense.
(e) If the jury unanimously, or the court if a jury trial is waived, determines that the
attorney general has not sustained his or her burden
of establishing that the
respondent is a detained sex offender who suffers from a mental abnormality, the court
shall dismiss the petition and the respondent shall be released if and as warranted
by other provisions of law. If the jury is unable to render a unanimous verdict, the
court shall continue any commitment order previously issued and schedule a second
trial to be held within sixty days in accordance with the provisions of subdivision (a)
of this section. If the jury in such second trial is unable to render a unanimous verdict as
to whether the respondent is a detained sex offender who suffers from a mental
abnormality, the court shall dismiss the petition.
(f) If the jury, or the court if a jury trial is waived, determines that the respondent is a
detained sex offender who suffers from a mental abnormality, then the court shall
consider whether the respondent is a dangerous sex offender requiring confinement or a
sex offender requiring strict and intensive supervision. The parties may offer
additional evidence, and the court shall hear argument, as to that issue. If the court
finds by clear and convincing evidence that the respondent has a mental abnormality
involving such a strong predisposition to commit sex offenses, and such an inability to
control behavior, that the respondent is likely to be a danger to others and to commit
sex offenses if not confined to a secure treatment facility, then the court shall find the
respondent to be a dangerous sex offender requiring confinement. In such case, the
respondent shall be committed to a secure treatment facility for care, treatment, and
control until such time as he or she no longer requires confinement. If the court does not
find that the respondent is a dangerous sex offender requiring confinement, then the
court shall make a finding of disposition that the respondent is a sex offender
requiring strict and intensive supervision, and the respondent shall be subject to a
regimen of strict and intensive supervision and treatment in accordance with section
10.11 of this article. In making a finding of disposition, the court shall consider the
conditions that would be imposed upon the respondent if subject to a regimen of
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strict and intensive supervision, and all available information about the prospects for
the respondent's possible re-entry into the community.
§ 10.08 Procedures under this article.
(a)

When a respondent submits to an examination pursuant to an order
issued in
accordance with this article, any statement made by the respondent for the purpose
of the examination shall be kept confidential in accordance with the provisions of
section 33.13 of this chapter and shall be inadmissible in evidence against him or her in
any criminal action or proceeding, provided that such statements may be used in
proceedings under this article.

(b) A psychiatric examiner chosen by the attorney general shall have reasonable access to
the respondent for the purpose of such examination, as well as to the respondent's
relevant medical, clinical, criminal or other records and reports. A psychiatric examiner
chosen by or appointed on behalf of the respondent shall have reasonable access to
the respondent's relevant medical, clinical or criminal records and reports, except that
such psychiatric examiner shall not have access without court order and for good
cause shown to the name of, address of, or any other identifying information about the
victim or victims. To the extent possible, such identifying information should be
redacted so as to provide the examiner with access to the balance of the document. In
conducting examinations under this article, psychiatric examiners may employ any
method that is accepted by the medical profession for the examination of persons
alleged to be suffering from a mental disability or mental abnormality.
(c) Notwithstanding any other provision of law, the commissioner, the case review panel
and the attorney general shall be entitled to request from any agency, office, department
or other entity of the state, and such entity shall be authorized to provide upon such
request, any and all records and reports relating to the respondent's commission or
alleged commission of a sex offense, the institutional adjustment and any treatment
received by such respondent, and any medical, clinical or other information relevant to
a determination of whether the respondent
is a sex offender requiring civil
management. Otherwise confidential materials obtained for purposes of proceedings
pursuant to this article shall not be further disseminated or otherwise used except for
such purposes. Nothing in this article shall be construed to restrict any right of a
respondent to obtain his or her own records pursuant to other provisions of law.
(d) The attorney general shall make records in his or her possession and relevant to the
respondent available for inspection or copying by
counsel for the respondent for
purposes of hearing, trial, and appeal provided, however, that counsel shall not have
access to the name of, address of, or any other identifying information about the
victim or victims, or to any investigative or other reports that relate to matters beyond
the scope of the proceedings and are confidential or privileged from disclosure. To the
extent possible, such identifying information should be redacted so as to provide
counsel with access to the balance of the document.
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(e) At any hearing or trial pursuant to the provisions of this article, the court may
change the venue of the trial to any county for
good cause, which may include
considerations relating to the convenience of the parties or witnesses or the condition of
the respondent.
(e-1) Records or reports provided to the respondent in accordance with this article shall be
disclosed in the circumstances and in the same manner as records and reports
disclosed pursuant to the provisions of section 33.16 of this chapter.
(f) Time periods specified by provisions of this article for actions by state agencies are
goals that the agencies shall try to meet, but failure to act within such periods shall not
invalidate later agency
action except as explicitly provided by the provision in
question. The court may extend any time period at the request, or on the consent, of
the respondent. No provision of this article shall be interpreted so as to prevent a
respondent, after opportunity to consult with counsel for respondent, from consenting to
the relief which could be sought by an agency with jurisdiction by means of a
court proceeding under this article.
(g) In preparing for or conducting any hearing or trial pursuant to the provisions of this
article, and in preparing any petition under the provisions of this article, the respondent
shall have the right to have counsel represent him or her, provided that the respondent
shall not be entitled to appointment of counsel prior to the time provided in section
10.06 of this article. The attorney general shall represent the state. Any relevant
written reports of psychiatric examiners shall be admissible, regardless of whether
the author of the report is called to testify, so long as they are certified pursuant to
subdivision (c) of rule forty-five hundred eighteen of the civil practice law and rules, in
any proceeding or hearing held pursuant to subdivision (g) or (h) of section 10.06 of
this article, paragraph two of subdivision (a), or paragraph four of subdivision (d), or
subdivision (e), (g) or (h) of section 10.11 of this article. In all other proceedings or
hearings held pursuant to this article, such admissibility shall require a showing of the
author's unavailability to testify, or other good cause. All plea minutes and prior
trial testimony from the underlying criminal proceeding, and records from previous
proceedings under this article, shall be admissible. Each witness, whether called
by the attorney general or the respondent, must, unless he or she would be authorized to
give unsworn evidence at a trial, testify under oath, and may be cross-examined.
The respondent may, as a matter of right, testify in his or her own behalf, call and
examine other witnesses, and produce other
evidence in his or her behalf. The
respondent may not, however, cause a subpoena to be served on the person against
whom the sex offense was committed or alleged to have been committed by the
respondent, except upon order of the court for good cause shown. Either party may
request closure of the courtroom, or sealing of papers, for good cause shown.
(h) The procedures and standards set forth in this article governing the imposition of
conditions upon the respondent are intended to be the minimum required to provide for
the protection of the public and treatment of the respondent. Nothing in this article
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shall be construed to require the availability or imposition of forms of treatment or
supervision other than those for which this article specifically provides.
(i)
(1) At a proceeding conducted pursuant to subdivision (g) or (h) of section 10.06 of
this article, a psychiatric examiner called to testify may be permitted, upon good
cause shown, to testify by electronic appearance in the court by means of an
independent audio-visual system, as that phrase is defined in subdivision one of
section 182.10 of the criminal procedure law. It shall constitute good cause to
permit such an electronic appearance that such proposed witness
is currently
employed by the state at a secure treatment facility or another work location
unless there are compelling circumstances
requiring the witness' personal
presence at the court proceeding.
(2) A copy of any clinical record or other document that the party calling such
psychiatric examiner intends to present to the witness or introduce during the direct
testimony of such psychiatric examiner by electronic appearance shall be
provided to opposing counsel and, in a manner consistent with section 33.16 of this
chapter, the respondent:
(i)

five days or more before the date such person is called to testify
electronic appearance at a proceeding conducted
pursuant
subdivision (g) of section 10.06 of this article, and

by
to

(ii)

twenty-four hours or more before the date such person is called to testify
by electronic appearance at a proceeding conducted pursuant to subdivision
(h) of such section 10.06

(3) Except as provided in paragraph four of this subdivision, copies of clinical records
and documents not made available to opposing counsel and, where applicable, the
respondent as required by paragraph two of this subdivision shall not be permitted to
be presented to the witness on direct examination or introduced in evidence
without the consent of opposing counsel provided, however, that where good cause
is shown why such clinical record or other document was not provided sufficiently
in advance as required by this subdivision, the court shall allow such clinical
record or other document to be provided by appropriate means, including but not
limited to facsimile or electronic means, and then used or considered in the
same manner as if timely advance disclosure had been made.
(4) The court shall order that copies of clinical records and other documents relevant
for cross-examination, re-direct examination or re-cross examination of such
witness testifying by electronic means, not otherwise provided pursuant to this
subdivision, be provided to opposing counsel and, in a manner consistent with
section 33.16 of this chapter, the respondent, by appropriate means, including
but not limited to facsimile or other electronic means.
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(5) For purposes of this subdivision, an "electronic appearance" means an appearance at
which a participant is not present in the court, but in which all of the participants are
able to see and hear the simultaneous reproductions of the voices and images of the
judge, counsel, respondent and any other appropriate participant. When a
witness makes an electronic appearance pursuant to this subdivision, the
court stenographer shall record any statements in the same manner as if the
witness had made a personal appearance.
§ 10.09 Annual examinations and petitions for discharge.
(a) The commissioner shall provide the respondent and counsel for respondent with an
annual written notice of the right to petition the court for discharge. The notice shall
contain a form for the waiver of the right to petition for discharge.
(b) The commissioner shall also assure that each respondent committed under this article
shall have an examination for evaluation of his or her mental condition made at least
once every year (calculated from the date on which the supreme or county court
judge last ordered or confirmed the need for continued confinement pursuant to this
article or the date on which the respondent waived the right to petition for
discharge pursuant to this section, whichever is later, as applicable) conducted by a
psychiatric examiner who shall report to the commissioner his or her written findings as
to whether the respondent is currently a
dangerous
sex offender requiring
confinement. At such time, the respondent also shall have the right to be evaluated by
an independent psychiatric examiner. If the respondent is financially unable to obtain
an examiner, the court shall appoint an examiner of the respondent's choice to be
paid within the limits prescribed by law. Following such evaluation, each psychiatric
examiner shall report his or her findings in writing to the commissioner and to
counsel for respondent. The commissioner shall review relevant records and reports,
along with the findings of the psychiatric examiners, and shall make a determination in
writing as to whether the respondent is currently a dangerous sex offender requiring
confinement.
(c) The commissioner shall annually forward the notice and waiver form, along with a
report including the commissioner's written determination and the findings of the
psychiatric examination, to the supreme or county court where the respondent is
located.
(d) The court shall hold an evidentiary hearing as to retention of the respondent within
forty-five days if it appears from one of the annual submissions to the court under
subdivision (c) of this section (i) that
the respondent has petitioned, or has not
affirmatively waived the right to petition, for discharge, or (ii) that even if the
respondent has waived the right to petition, and the commissioner has determined that
the respondent remains a dangerous sex offender requiring confinement, the court finds
on the basis of the materials described in subdivision (b) of this section that there is a
substantial issue as to whether the
respondent remains a dangerous sex offender
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requiring confinement. At an evidentiary hearing on that issue under this subdivision,
the attorney general shall have the burden of proof.
(e) If, at any time, the commissioner determines that the respondent no longer is a
dangerous sex offender requiring confinement, the commissioner shall petition the
court for discharge of the respondent or for the imposition of a regimen of strict and
intensive supervision and treatment. The petition shall be served upon the attorney
general and the respondent, and filed in the supreme or county court where the
person is located. The court, upon review of the petition, shall either order the requested
relief or order that an evidentiary hearing be held.
(f) The respondent may at any time petition the court for discharge and/or release to the
community under a regimen of strict and intensive supervision and treatment. Upon
review of the respondent's petition, other than in connection with annual reviews as
described in subdivisions (a), (b) and (d) of this section, the court may order that an
evidentiary hearing be held, or may deny an evidentiary hearing and deny the petition
upon a finding that the petition is frivolous or does not provide sufficient basis for
reexamination prior to the next annual review. If the court orders an evidentiary
hearing under this subdivision, the attorney general shall have the burden of proof as
to
whether the respondent is currently a dangerous sex offender requiring
confinement.
(g) In connection with any evidentiary hearing held pursuant to subdivision (d), (e), or
(f) of this section, upon the request of either party or upon its own motion, the court may
direct the submission of evidence, and may order a psychiatric evaluation if the court
finds that any available examination reports are not current or otherwise not
sufficient.
(h) At the conclusion of an evidentiary hearing, if the court finds by clear and convincing
evidence that the respondent is currently a dangerous sex offender requiring
confinement, the court shall continue the respondent's confinement. Otherwise the court,
unless it finds that the respondent no longer suffers from a mental abnormality, shall
issue an order providing for the discharge of the respondent to a regimen of strict and
intensive supervision and treatment pursuant to section 10.11 of this article.
§ 10.10 Treatment and confinement.
(a) If the respondent is found to be a dangerous sex offender requiring confinement and
committed to a secure treatment facility, that facility shall provide care, treatment, and
control of the respondent until such time that a court discharges the respondent in
accordance with the provisions of this article.
(b) The commissioner shall, for persons committed pursuant to this article, develop and
implement a treatment plan in accordance with the provisions of section 29.13 of this
chapter. The commissioner shall give due regard to any relevant standards, guidelines,
and best practices recommended by the office of sex offender management.
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(c) The commissioner, or the commissioner of the department of corrections and
community supervision, or other government entity responsible for the care and
custody of respondents, shall be authorized to employ appropriate safety and security
measures, as he or she deems necessary to ensure the safety of the public, during court
proceedings and in the transport of persons committed or undergoing any proceedings
under this article. Such commissioner shall provide training in the use of safe and
appropriate security interventions to employees responsible for transporting persons
under this article.
(d) The commissioner shall have the discretion to enter into agreements with the
department of corrections and community supervision for the provision of security
services relating to this article.
(e) Persons in the custody of the commissioner pursuant to this article shall be kept
separate from other persons in the care, custody and control of the commissioner, and
shall be segregated from such other persons, provided, however, that persons
committed or subject to proceedings under this article need not be segregated from
other sex offenders committed or subject to proceedings under this article, article
nine of this title, or section four hundred two of the correction law. If any
dangerous sex offenders requiring confinement are committed to a secure treatment
facility located on the grounds of a correctional facility, they shall be kept
separate from persons in custody as a result of criminal cases, and shall be segregated
from such persons. Occasional instances of supervised, incidental contact between
persons required by this subdivision to be segregated shall not be considered a
violation of such segregation requirements.
(f) In accordance with security procedures developed by the commissioner, a person
committed under this article may be granted an escorted privilege by the director of the
secure treatment facility in which he or she is receiving care and treatment but
only for the purposes of allowing the person to receive medical or dental care or
treatment not available at the facility, to visit a family member who is seriously ill or
to attend the funeral of a family member. A person granted an escorted privilege shall
be under the constant supervision of one or more facility employees who have been
designated by the commissioner or other specially trained personnel approved by
the commissioner to provide care and supervision of such persons.
(g) If a person is in the custody of the commissioner pursuant to an order issued under
this article, and such person escapes from custody, notice of such escape shall be given
as soon as the facility staff learns of such escape, and shall include such
information as will adequately identify the escaped individual, any person or
persons believed to be in danger, and the nature of the danger. Such notice shall be
given by any means reasonably calculated to give prompt actual notice, and shall be
given to:
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(1) the district attorney of the county where the person was convicted, adjudicated,
or charged; the attorney general; and counsel for respondent or the mental hygiene
legal service;
(2) the superintendent of the state police;
(3) the sheriff of the county where the escape occurred;
(4) the police department having jurisdiction of the area where the escape occurred;
(5) any victim or victims who submitted the notification form described in
subdivision four of section 380.50 of the criminal procedure law;
(6) any person the facility staff reasonably believes could be in danger;
(7) any law enforcement agency and any person the facility staff believes would be
able to apprise such victim or victims that the person escaped from the facility; and
(8) any other person the committing court may designate.
(h) The person may be apprehended, restrained, transported, and returned to the
facility from which he or she escaped by any police officer or peace officer, and it shall
be the duty of such officer to assist any representative of the commissioner to take
the person into custody upon the request of such representative.
(i) The commissioner shall submit to the governor and the legislature no later than
December first of each year, a report on the implementation of this article. Such
report shall include, but not be limited to, the census of each existing treatment
facility, the number of persons reviewed by the case review teams for proceedings under
this article, the number of persons committed pursuant to this article, their crimes of
conviction, and projected future capacity needs.
§ 10.11 Regimen of strict and intensive supervision and treatment.
(a)
(1) Before ordering the release of a person to a regimen of strict and intensive
supervision and treatment pursuant to this article, the court shall order that the
department of corrections and community supervision recommend supervision
requirements to the court. These
supervision requirements, which shall be
developed in consultation with the commissioner, may include but need not be
limited to, electronic monitoring or global positioning satellite tracking for an
appropriate period of time, polygraph monitoring, specification of residence or type
or residence, prohibition of contact with identified past or potential victims, strict
and intensive supervision by a parole officer, and any other lawful and necessary
conditions that may be imposed by a court. In addition, after consultation with the
psychiatrist, psychologist or other professional primarily treating the respondent,
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the commissioner shall recommend a specific course of treatment. A copy of
the recommended requirements for supervision and treatment shall be given to the
attorney general and the respondent and his or her counsel a reasonable time
before the court issues its written order pursuant to this section.
(2) Before issuing its written order, the court shall afford the parties an opportunity
to be heard, and shall consider any additional submissions by the respondent and the
attorney general concerning the proposed conditions of the regimen of strict and
intensive supervision and treatment. The court shall issue an order specifying the
conditions of the regimen of strict and intensive supervision and treatment, which
shall include specified supervision requirements and compliance with a specified
course of treatment. A written statement of the conditions of the regimen of strict
and intensive supervision and treatment shall be given to the respondent and to
his or her counsel, any designated service providers or treating professionals, the
commissioner, the attorney general and the supervising parole officer. The court
shall require the department of corrections and community supervision to take
appropriate actions to implement the supervision plan and assure compliance
with the conditions of the regimen of strict and intensive supervision and treatment.
A regimen of strict and intensive supervision does not toll the running of any form
of supervision in criminal cases, including but not limited to post-release supervision
and parole.
(b)
(1) Persons ordered into a regimen of strict and intensive supervision and treatment
pursuant to this article shall be subject to a
minimum of six face-to-face
supervision contacts and six collateral contacts per month. Such minimum contact
requirements shall continue unless subsequently modified by the court or the
department of corrections and community supervision.
(2) Any agency, organization, professional or service provider designated to
provide treatment to the person shall, unless otherwise directed by the court, submit
every four months to the court, the commissioner, the attorney general and the
supervising parole officer a report describing the person's conduct while under a
regimen of strict and intensive supervision and treatment.
(c) An order for a regimen of strict and intensive supervision and treatment places the
person in the custody and control of the department of corrections and community
supervision. A person ordered to undergo a
regimen of strict and intensive
supervision and treatment pursuant to this article is subject to lawful conditions set by
the court and the department of corrections and community supervision.
(d)
(1) A person's regimen of strict and intensive supervision and treatment may be
revoked if such a person violates a condition of strict and intensive supervision. If a
parole officer has reasonable cause to believe that the person has violated a
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condition of the regimen of strict and intensive supervision and treatment or, if there
is an oral or written evaluation or report by a treating professional indicating
that the person may be a dangerous sex offender requiring confinement, a parole
officer authorized in the same manner as provided in subparagraph (i) of paragraph
(a) of subdivision three of section two hundred fifty-nine-i of the executive law
may take the person into custody and transport the person for lodging in a secure
treatment facility or a local correctional facility for an evaluation by a psychiatric
examiner, which evaluation shall be conducted within five days. A parole officer
may take the person, under custody, to a psychiatric center for prompt evaluation,
and at the end of the examination, return the person to the place of lodging. A
parole officer, as authorized by this paragraph, may direct a peace officer, acting
pursuant to his or her special duties, or a police officer who is a member of an
authorized police department or force or of a sheriff's department, to take the person
into custody and transport the person as provided in this paragraph. It shall be the
duty of such peace officer or police officer to take into custody and transport
any such person upon receiving such direction. The department of corrections and
community supervision shall promptly notify the attorney general and the mental
hygiene legal service, when a person is taken into custody pursuant to this
paragraph. No provision of this section shall preclude the board of parole from
proceeding with a revocation hearing as authorized by subdivision three of
section two hundred fifty-nine-i of the executive law.
(2) After the person is taken into custody for the evaluation, the attorney general
may file: (i) a petition for confinement pursuant to
paragraph four of this
subdivision and/or (ii) a petition pursuant to subdivision (e) of this section to
modify the conditions of a regimen of strict and intensive supervision and treatment.
Either petition shall be filed in the court that issued the order imposing the regimen
of strict and intensive supervision and treatment. The attorney general shall seek to
file the petition within five days after the person is taken into custody for
evaluation. If no petition is filed within that time, the respondent shall be released
immediately, subject to the terms of the previous order imposing the regimen of
strict and intensive supervision, but failure to file a petition within such time shall
not affect the validity of such petition or any subsequent action.
(3) A petition filed under paragraph two of this subdivision shall be served promptly
on the respondent and the mental hygiene legal service. The court shall appoint legal
counsel in accordance with subdivision (c) of section 10.06 of this article. Counsel
for respondent shall be provided with a copy of the written report, if any, of the
psychiatric examiner who conducted the evaluation pursuant to this section.
(4) A petition for confinement shall contain the parole officer's sworn allegations
demonstrating reasonable cause to believe that the respondent violated a condition
of his or her strict and intensive supervision, and shall be accompanied by
any written evaluations or reports by a treating professional indicating that the
respondent may be a dangerous sex offender requiring confinement. If a petition is
filed within the five-day period seeking the respondent's confinement, then the
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court shall promptly review the petition and, based on the allegations in the
petition and any accompanying papers, determine whether there is probable cause
to believe that the respondent is a
dangerous sex offender requiring
confinement. Upon the finding of probable cause, the respondent may be retained
in a local correctional facility or a secure treatment facility pending the
conclusion of the proceeding. In the absence of such a finding, the respondent shall
be
released, but the court may impose revised conditions of supervision and
treatment pending completion of the hearing. Within thirty days after a petition for
confinement is filed under paragraph two of this subdivision, the court shall
conduct a hearing to determine whether the respondent is a dangerous sex
offender requiring confinement. Any failure to commence the hearing within the
time period specified shall not result in the dismissal of the petition and shall not
affect the validity of the hearing or the determination. The court shall make its
determination of whether the respondent is a dangerous sex offender requiring
confinement in accordance with the standards set forth in subdivision (f) of
section 10.07 of this article. If the court finds that the attorney general has not met
the burden of showing by clear and convincing evidence that the respondent is a
dangerous sex offender
requiring confinement, but finds that the respondent
continues to be a sex offender requiring strict and intensive supervision, the court
shall order the person to be released under the previous order imposing a
regimen of strict and intensive supervision and treatment, unless it modifies the
order imposing a regimen of strict and intensive supervision and treatment
pursuant to subdivision (f) of this section. If the court determines that the attorney
general has met the burden of showing by clear and convincing evidence that the
respondent is a dangerous sex offender requiring confinement, the court shall order
that the respondent be committed to a secure treatment facility immediately. The
respondent shall not be released pending the completion of the hearing.
(e) If the attorney general files only a petition for modification under paragraph two of
subdivision (d) of this section, the respondent shall be released but the court may
impose revised conditions of supervision and treatment pending completion of the
hearing. Within five days after filing of the petition for modification, the court shall
conduct a hearing to determine whether the respondent's conditions of treatment and
supervision should be modified. The attorney general shall have the burden of showing
that the modifications sought are warranted,
and the court shall order such
modifications to the extent that it finds that the attorney general has met that burden.
(f) The court may modify or terminate the conditions of the regimen of strict and intensive
supervision and treatment on the petition of the
supervising parole officer, the
commissioner or the attorney general. Such petition shall be served on the
respondent and the respondent's counsel. A person subject to a regimen of strict
and intensive supervision and treatment pursuant to this article may petition every
two years for modification or termination, commencing no sooner than two years after
the regimen of strict and intensive supervision and treatment commenced, with
service of such petition on the attorney general, the department of corrections and
community supervision, and the commissioner. Upon receipt of a petition for
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modification or termination pursuant to this section, the court may require the
department of corrections and community supervision and the commissioner to provide
a report concerning the person's conduct while subject to a regimen of strict and
intensive supervision and treatment. If more than one petition is filed, the petitions
may be considered in a single hearing.
(g) Upon receipt of a petition for modification pursuant to this section, the court may
hold a hearing on such petition. The party seeking modification shall have the
burden of showing that those modifications are warranted, and the court shall
order such modifications to the extent that it finds that the party has met that burden.
(h) Upon receipt of a petition for termination pursuant to this section, the court may
hold a hearing on such petition. When the petition is filed by the respondent, the
attorney general shall have the burden of showing by clear and convincing evidence
that the respondent is currently a sex offender requiring civil management. If the
court finds that the attorney general has not sustained that burden, it shall order the
respondent's discharge from the regimen of strict and intensive supervision and
treatment. Otherwise the court shall continue the regimen of strict and intensive
supervision and treatment but may revise conditions of supervision and treatment as
warranted.
§ 10.13 Appeals.
(a) The attorney general may, in the appellate division of the supreme court, seek a stay
of any order under this article releasing a person under this article.
(b) The attorney general may appeal as of right from an order entered pursuant to
subdivision (k) of section 10.06 of this article dismissing the petition following a
determination that probable cause to believe that the respondent is a sex offender
requiring civil management has not been established. No appeal may be taken from an
order entered pursuant to subdivision (k) of section 10.06 of this article determining
that probable cause has been established to believe the respondent is a sex offender
requiring civil management. Both the respondent and the attorney general may
appeal from any final order entered pursuant to this article. The provisions of articles
fifty-five, fifty-six, and fifty-seven of the civil practice law and rules shall govern
appeals taken from orders entered pursuant to this article.
(c) In connection with any appeal, a respondent who is or becomes financially unable
to obtain counsel shall have the right to have appellate counsel appointed on his or
her behalf. Such counsel shall be appointed by the court to which an appeal is taken.
If possible, the court shall appoint the mental hygiene legal service. In the event that
the court determines that the mental hygiene legal service cannot accept appointment,
the court shall appoint an attorney eligible for appointment pursuant to article
eighteen-B of the county law, or an entity, if any, that has contracted for the
delivery of legal representation services under subdivision (c) of section 10.15 of this
article.
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§ 10.15 Compensation, fees and expenses.
(a) Any compensation, fee or expense paid pursuant to the provisions of this article and
article eighteen-B of the county law shall be a state charge payable on vouchers
approved by the court which fixed the same, after audit by and on the warrant of the
comptroller. Any compensation, fee or expense paid to such counsel so appointed shall
be paid out of funds appropriated to the administrative office for the courts. Each
claim for compensation and reimbursement shall be supported by a sworn statement
specifying the time expended, services rendered, expenses incurred and reimbursement
or compensation applied for or received in the same case from any other source. The
appropriate court
shall review and determine the reasonableness of the claims,
including the number of hours expended out of court by counsel and psychiatric
examiners. When a court appoints counsel pursuant to article eighteen-B of the county
law, such counsel shall be compensated in accordance with the provisions of that article.
Notwithstanding any other provision of law, psychiatric examiners who are
appointed by a court under this article, and who perform such examinations other than
as government employees, shall be compensated at an hourly rate to be set by the
administrative board of the judicial conference.
(b) Members of the case review panel established by subdivision (a) of section 10.05 of this
article shall be entitled to reimbursement for expenses reasonably incurred for the
performance of duties under this article.
(c) The state may contract with entities for the provision of legal representation services
to respondents in proceedings under this article, within the amounts appropriated
therefor.
§ 10.17 Release of information authorized.
The commissioner is authorized to release information in accordance with subparagraph
(vii) of paragraph nine of subdivision (c) of section 33.13 of this chapter to appropriate
persons and entities when necessary to protect the public concerning a specific sex offender
requiring civil management under this article, and to release information in accordance
with subparagraph (viii) of paragraph nine of subdivision (c) of section 33.13 of this chapter
to the attorney general and case review panel when such persons or entities request such
information in the exercise of their statutory functions, powers, and duties under this
article.
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TEXT OF STATUTE
25-03.3-01. Definitions.
In this chapter, unless the context otherwise requires:
"Committed individual" means an individual committed for custody and treatment pursuant
to this chapter.
"Executive director" means the executive director of the department of human services or the
executive director's designee.
"Intellectual disability" means mental retardation as defined in the "Diagnostic and Statistical
Manual of Mental Disorders", American psychiatric association, fourth edition, text revision
(2000).
"Qualified expert" means an individual who has an expertise in sexual offender evaluations
and who is a psychiatrist or psychologist trained in a clinical program and licensed pursuant
to this state's law or a psychologist approved for exemption by the North Dakota board of
psychologist examiners. For purposes of evaluating an individual with an intellectual
disability, the qualified expert must have specialized knowledge in sexual offender
evaluations of individuals with an intellectual disability.
"Respondent" means an individual subject to a commitment proceeding pursuant to this
chapter.
"Sexual act" means sexual contact between human beings, including contact between the
penis and the vulva, the penis and the anus, the mouth and the penis, the mouth and the vulva,
or the vulva and the vulva; or the use of an object that comes in contact with the victim's anus,
vulva, or penis. Sexual contact between the penis and the vulva, or between the penis and the
anus, or an object and the anus, vulva, or penis of the victim, occurs upon penetration,
however slight. Emission is not required.
"Sexual contact" means any touching of the sexual or other intimate parts of an individual for
the purpose of arousing or satisfying sexual or aggressive desires.
"Sexually dangerous individual" means an individual who is shown to have engaged in
sexually predatory conduct and who has a congenital or acquired condition that is manifested
by a sexual disorder, a personality disorder, or other mental disorder or dysfunction that
makes that individual likely to engage in further acts of sexually predatory conduct which
constitute a danger to the physical or mental health or safety of others. It is a rebuttable
presumption that sexually predatory conduct creates a danger to the physical or mental health
or safety of the victim of the conduct. For these purposes, intellectual disability is not a
sexual disorder, personality disorder, or other mental disorder or dysfunction.
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"Sexually predatory conduct" means:
a. Engaging or attempting to engage in a sexual act or sexual contact with another
individual, or causing or attempting to cause another individual to engage in a sexual act
or sexual contact, if:
(1) The victim is compelled to submit by force or by threat of imminent death, serious
bodily injury, or kidnapping directed toward the victim or any human being, or the
victim is compelled to submit by any threat or coercion that would render a person
reasonably incapable of resisting;
(2) The victim's power to appraise or control the victim's conduct has been substantially
impaired by the administration or employment, without the victim's knowledge, of
intoxicants or other means for purposes of preventing resistance;
(3) The actor knows or should have known that the victim is unaware that a sexual act is
being committed upon the victim;
(4) The victim is less than fifteen years old;
(5) The actor knows or should have known that the victim has a disability that
substantially impairs the victim's understanding of the nature of the sexual act or
contact;
(6) The victim is in official custody or detained in a treatment facility, health care
facility, correctional facility, or other institution and is under the supervisor authority,
disciplinary control, or care of the actor;
(7) The victim is a minor and the actor is an adult; or
(8) The other individual is a person related to the actor within a degree of consanguinity
within which marriages are declared incestuous and void by section 14-03-03 and the
actor knows that; or
b. Engaging in or attempting to engage in sexual contact with another individual or causing
or attempting to cause another individual to have sexual contact, if:
(1) The actor knows or should have known that the contact is offensive to the victim; or
(2) The victim is a minor, fifteen years of age or older, and the actor is the minor's parent,
guardian, or is otherwise responsible for general supervision of the victim's welfare.
"Should have known" means a reasonable individual without a congenital or acquired
condition that is manifested by a sexual disorder, a personality disorder, or other mental
disorder or dysfunction in the actor's circumstances would have known.
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"Superintendent" means the superintendent of the state hospital or the superintendent's
designee.
"Treatment facility" means any hospital, including the state hospital, or any treatment facility,
including the developmental center at westwood park, Grafton, which can provide directly,
or by direct arrangement with other public or private agencies, evaluation and treatment of
sexually dangerous individuals.
25-03.3-02. Jurisdiction and venue.
The district court has original jurisdiction over the proceedings governed by this chapter. A
proceeding pursuant to this chapter may be tried in any county in which the respondent
resides or is located, or has committed any sexually predatory conduct, or if the respondent is
an inmate, any of the foregoing venues or a county to which the respondent has indicated an
intent to relocate upon release from the correctional facility.
25-03.3-03. Sexually dangerous individual - Petition.
If it appears that an individual is a sexually dangerous individual, the state's attorney may file
a petition in the district court alleging that the individual is a sexually dangerous individual
and stating sufficient facts to support the allegation.
The petition and any proceeding under section 25-03.3-11 are confidential and are not public
records or proceedings under sections 44-04-18 and 44-04-19 and sections 5 and 6 of article
XI of the Constitution of North Dakota. The court may permit access to a respondent's
records or proceedings under this chapter to the respondent's guardian, guardian ad litem, or
other similarly situated individual. The court may permit access to information in the
respondent's records to other individuals who require the information for use in performing
official governmental duties. Notwithstanding any other provision of law, proceedings under
section 25-03.3-13 and any evidence introduced or presented to the court for any such
proceeding are required to be open to the public, with the exception of a proceeding
involving an individual who has not been convicted of a sexual act as defined in section 2503.3-01. The protections of subsection 10 of section 12.1-34-02 and section 12.1-35-03 apply
to any records or proceedings under this chapter.
25-03.3-03.1. Referral of inmates to state's attorneys - Immunity.
1. The department of corrections and rehabilitation shall maintain treatment records for any
inmate who has been convicted of an offense that includes sexually predatory conduct.
Approximately six months before the projected release date of the inmate, the department
shall complete an assessment of the inmate to determine whether a recommendation is to
be made to a state's attorney for civil commitment of the inmate under this chapter. The
assessment must be based on actuarial and clinical evaluations or any other information
determined by the director to be relevant, including inmate behavior and whether the
inmate participated in sexual offender treatment while incarcerated.
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If, upon the completion of the assessment, the department determines the inmate may
meet the definition of a sexually dangerous individual, the department shall refer the
inmate to a state's attorney of an appropriate county as provided for in section 25-03.3-02.
The department may make a referral of an inmate to more than one county.
Any referral from the department must include a summary of the factors considered
material to the determination that the inmate is appropriate for referral. The department
shall provide a copy of the referral and summary to the attorney general and the
superintendent of the developmental center and the state hospital.
Following the receipt of a referral, but at least sixty days before the release date of the
inmate, the state's attorney shall notify the department and the attorney general of the
state's attorney's intended disposition of the referral.
Any person participating in good faith in the assessment and referral of an inmate is
immune from any civil or criminal liability. For the purpose of any civil or criminal
proceeding, the good faith of any person required to participate in the assessment and
referral of an inmate is presumed.
25-03.3-04. Retention of records.
Notwithstanding any other provision of law, all adult and juvenile case files and court
records of an alleged offense defined by chapters 12.1-20 and 12.1-27.2 must be retained for
fifty years and made available to any state's attorney for purposes of investigation or
proceedings pursuant to this chapter.
25-03.3-05. Abrogation of confidentiality statutes and privileges.
Notwithstanding any other provision of law requiring confidentiality of information about
individuals receiving care, custody, education, treatment, or any other services from the state
or any political subdivision, any confidential information about a respondent or committed
individual must be released to a state's attorney for proceedings pursuant to this chapter
unless release results in the loss of federal funds. The physician-patient privilege and
psychotherapist-patient privilege do not apply to communications relevant to an issue in
proceedings to commit an individual as a sexually dangerous person if the physician or
psychotherapist in the course of diagnosis or treatment determines the patient is in need of
commitment and to communications with a committed individual. The provision of any
confidential or privileged information to the state's attorney does not render the state, any
political subdivision, or any state or political subdivision official or employee, or other
person liable pursuant to any criminal or civil law relating to confidentiality or privilege.
For purposes of this chapter, the disclosure of individually identifiable health information by
a treating facility or mental health professional to the state hospital or a mental health
professional, including an expert examiner, is a disclosure for treatment. A retained or
appointed counsel has the right to obtain individually identifiable health information
regarding a respondent in a proceeding under this chapter. In any other case, the right of an
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inmate or a patient to obtain protected health information must be in accordance with title 45,
Code of Federal Regulations, part 164.
25-03.3-06. Use of confidential records.
Upon request, any confidential records provided to the state's attorney pursuant to this
chapter must be made available to the respondent or committed individual, the attorney of the
respondent or committed individual, a qualified expert charged with examining the
respondent or committed individual, the court, and any treatment facility in which the
respondent or committed individual is being evaluated or treated pursuant to this chapter.
25-03.3-07. Appointment of guardian ad litem.
At any stage of a proceeding under this chapter, on application of any individual or on its
own motion, the court may appoint a guardian ad litem for a minor or an individual with an
intellectual disability who is a respondent or witness or otherwise involved in the proceeding,
if the minor or an individual with an intellectual disability has no parent, guardian, or
custodian appearing on behalf of the minor or the individual with an intellectual disability or
the interests of those persons conflict with those of the minor or an individual with an
intellectual disability. The department of human services shall pay the expense of the
guardian ad litem fee as established by the court.
25-03.3-08. Sexually dangerous individual - Procedure on petition - Detention.
Upon the filing of a petition pursuant to this chapter, the court shall determine whether to
issue an order for detention of the respondent named in the petition. The petition may be
heard ex parte. The court shall issue an order for detention if there is cause to believe that the
respondent is a sexually dangerous individual. If the court issues an order for detention, the
order must direct that the respondent be taken into custody and transferred to an appropriate
treatment facility or local correctional facility to be held for subsequent hearing pursuant to
this chapter. Under this section, the department of human services shall pay for any expense
incurred in the detention or evaluation of the respondent.
If the state's attorney knows or believes the respondent named in the petition is an individual
with an intellectual disability, the state's attorney shall notify the court in the petition and
shall advise the court of the name of the legal guardian of the respondent or, if none is known,
the court may appoint a guardian ad litem for the respondent. Before service of the notice
required in section 25-03.3-10, the court shall appoint an attorney for the respondent. An
individual with an intellectual disability may be detained in a correctional facility before the
probable cause hearing only when no other secure facility is accessible, and then only under
close supervision.
25-03.3-09. Right to counsel - Waiver.
Every respondent is entitled to legal counsel. Unless an appearance has been entered on
behalf of the respondent, the court, within twenty-four hours from the time the petition was
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filed, exclusive of weekends or holidays, shall appoint counsel to represent the respondent. If
a respondent retains counsel, the retained counsel immediately shall notify the court of that
fact.
After consultation with counsel, the respondent may waive the right to counsel or the right to
any hearing provided pursuant to this chapter by notifying the court in writing. The
notification must clearly state the respondent's reasons for the waiver and the respondent's
counsel shall separately certify that counsel has explained to the respondent the proceedings,
the legal and factual issues, potential defenses, the burden of proof, and possible outcomes of
the proceedings. No guardian, guardian ad litem, attorney, or other individual may waive the
right to counsel on behalf of an individual with an intellectual disability.
If the court determines that the respondent is indigent, the court shall appoint counsel and
order that appointed counsel be compensated by the county that is the respondent's place of
residence in a reasonable amount based upon time and expenses.
The state's attorney of a county that has expended sums pursuant to subsection 3 may seek
civil recovery of those sums from property of the respondent. Commencement of the action
must occur within six years after the date the sums were paid. After notice and hearing, the
court may order an individual to reimburse the county for expenditures made on that
individual's behalf pursuant to this chapter.
25-03.3-10. Notice.
If a respondent is detained pursuant to section 25-03.3-08, the state's attorney shall provide
the respondent, or the respondent's guardian, if appropriate, with a copy of the petition filed
with the court. The state's attorney shall provide the respondent with written notice of the
respondent's right to a preliminary hearing and a commitment hearing, if probable cause is
found to exist; the right to counsel and that counsel will be appointed for the respondent, if
the respondent is indigent; and the right to have an expert of the respondent's choosing
conduct an evaluation and testify on the respondent's behalf or, if the respondent is indigent,
that the court will appoint a qualified expert for the respondent. The notice must state the
date, time, and place for the preliminary hearing. If notice is given to a respondent who the
state's attorney knows or believes is an individual with an intellectual disability, the state's
attorney also shall give notice to the respondent's attorney, guardian, and guardian ad litem, if
any.
25-03.3-11. Preliminary hearing - Probable cause.
The respondent is entitled to a preliminary hearing within seventy-two hours of being taken
into custody pursuant to an order of the court, excluding weekends and holidays, unless the
respondent knowingly waives the preliminary hearing pursuant to section 25-03.3-09. The
respondent has a right to be present, to testify, and to present and cross-examine witnesses at
any preliminary hearing. The court may receive evidence that would otherwise be
inadmissible at a commitment hearing. If the court determines after a preliminary hearing
that there is probable cause to believe the respondent is a sexually dangerous individual, the
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court shall order that the respondent be transferred to an appropriate treatment facility for an
evaluation as to whether the respondent has a congenital or acquired condition that is
manifested by a sexual disorder, a personality disorder, or other mental disorder or
dysfunction that makes the respondent likely to engage in further acts of sexually predatory
conduct. If the court determines that probable cause does not exist to believe that the
respondent is a sexually dangerous individual, the court shall dismiss the petition. If the
respondent waives the preliminary hearing, then the respondent must be immediately
transferred to an appropriate treatment facility for an evaluation as to whether the respondent
has a congenital or acquired condition that is manifested by a sexual disorder, a personality
disorder, or other mental disorder or dysfunction that makes the respondent likely to engage
in further acts of sexually predatory conduct. An individual with an intellectual disability
may be evaluated under this chapter at a facility only if that facility provides care and
treatment to individuals with an intellectual disability.
25-03.3-12. Sexually dangerous individual - Evaluation.
The evaluation must be conducted by one or more experts chosen by the executive director.
Whenever a respondent is subject to an evaluation pursuant to this chapter, the respondent
may retain an expert to perform an evaluation or testify on the respondent's behalf. When the
respondent is an adult with an intellectual disability and a guardian or guardian ad litem has
not been appointed for the respondent, the court shall appoint an expert to perform an
evaluation on behalf of the respondent. In the case of a respondent who is indigent, the court
shall appoint a qualified expert to perform an examination or participate in the commitment
proceeding on the respondent's behalf. The department of human services shall compensate
any qualified expert appointed by the court on behalf of an indigent respondent in a
reasonable amount based on time and expenses. An expert retained on behalf of the
respondent must have reasonable access to the respondent for the purpose of the examination
and to all relevant medical, psychological, and court records and reports.
25-03.3-13. Sexually dangerous individual - Commitment proceeding - Report of
findings.
Within sixty days after the finding of probable cause, the court shall conduct a commitment
proceeding to determine whether the respondent is a sexually dangerous individual. The
court may extend the time for good cause. At the commitment proceeding, any testimony and
reports of an expert who conducted an examination are admissible, including risk assessment
evaluations. Any proceeding pursuant to this chapter must be tried to the court and not a jury.
At the commitment proceeding, the state's attorney shall present evidence in support of the
petition and the burden is on the state to show by clear and convincing evidence that the
respondent is a sexually dangerous individual. An individual may not be committed unless
expert evidence is admitted establishing that the individual has a congenital or acquired
condition that is manifested by a sexual disorder, a personality disorder, or other mental
disorder or dysfunction that makes that individual likely to engage in further acts of sexually
predatory conduct. The respondent has a right to be present, to testify, and to present and
cross-examine witnesses. If the respondent is found to be a sexually dangerous individual,
the court shall commit the respondent to the care, custody, and control of the executive
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director. The executive director shall place the respondent in an appropriate facility or
program at which treatment is available. The appropriate treatment facility or program must
be the least restrictive available treatment facility or program necessary to achieve the
purposes of this chapter. The executive director may not be required to create a less
restrictive treatment facility or treatment program specifically for the respondent or
committed individual. Unless the respondent has been committed to the legal and physical
custody of the department of corrections and rehabilitation, the respondent may not be placed
at and the treatment program for the respondent may not be provided at the state penitentiary
or an affiliated penal facility. If the respondent is found not to be a sexually dangerous
individual, the court shall discharge the respondent.
25-03.3-14. Interagency placement.
If a committed individual also has been committed to the legal and physical custody of the
department of corrections and rehabilitation, the director of the department of corrections and
rehabilitation and the executive director may consult one another and determine the
appropriate placement of the individual and may transfer the individual between placements.
25-03.3-15. Evidence of prior acts.
Notwithstanding any other provision of law, in any proceeding pursuant to this chapter,
evidence of prior sexually predatory conduct or criminal conduct, including a record of the
juvenile court, is admissible.
25-03.3-16. Limitation on findings as evidence in criminal proceedings.
Any determination made pursuant to this chapter regarding whether a respondent is a
sexually dangerous individual or has a congenital or acquired condition that is manifested by
a sexual disorder, a personality disorder, or other mental disorder or dysfunction is
inadmissible in any criminal proceeding against the respondent, including any criminal
proceeding to determine whether the respondent is fit to stand trial, incapable of forming
requisite intent, or not guilty by reason of lack of responsibility because of mental disease or
defect.
25-03.3-17. Postcommitment proceeding, discharge, and further disposition.
A committed individual must remain in the care, custody, and control of the executive
director until, in the opinion of the executive director, the individual is safe to be at large.
Each committed individual must have an examination of that individual's mental condition at
least once a year. A report regarding the examination must be provided to the court that
committed the individual. At the time of the annual examination, the committed individual
has the right to have an expert examine the individual, and, upon the request of an indigent
committed individual, the court shall appoint a qualified expert to examine the committed
individual and report to the court. The department of human services shall compensate a
qualified expert appointed by the court in a reasonable amount based on time and expenses.
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That expert must have reasonable access to the committed individual and to all records
relating to the committed individual, including confidential records.
If a committed individual has been committed to an out-of-state facility by the executive
director for purposes of treatment, an expert from that state may be appointed by the court as
a qualified expert for an indigent committed individual for any postcommitment proceeding.
After any report pursuant to this section is provided to the court, the court may order further
examination and investigation of the committed individual as the court considers necessary.
The court may set the matter for a hearing. At the hearing, the committed individual is
entitled to be present and to the benefit of the protections afforded at the commitment
proceeding. The state's attorney shall represent the state at the hearing. After the hearing, the
court shall determine whether the committed individual is to be discharged or to be retained
as a sexually dangerous individual in the care, custody, and control of the executive director.
The executive director may only discharge a sexually dangerous individual from
commitment pursuant to a court order. The executive director may petition the committing
court at any time for the discharge of the committed individual. The executive director shall
give the state's attorney notice of any petition for discharge the executive director files with
the court. Before the petition is granted, the state's attorney has the right to be heard by the
court on the petition. The state's attorney may waive this right.
If the executive director moves a committed individual from a placement in the community
to a placement in a secure treatment facility that is more restrictive, the committed individual
may challenge the move at a hearing to be held within thirty days after the move in
accordance with procedures established by the department of human services.
25-03.3-18. Petition for discharge - Notice.
Annually, the executive director shall provide the committed individual with written notice
that the individual has a right to petition the court for discharge. The notice must explain to
the committed person when the committed person has a right to a hearing on the petition. The
notice must inform the committed person of the rights this chapter affords the committed
person at a discharge hearing. The executive director shall forward a copy of the notice to the
committing court. If the committed individual is an individual with an intellectual disability,
the executive director shall also provide the written notice to the individual's attorney,
guardian, and guardian ad litem, if any.
If the committed individual files a petition for discharge and has not had a hearing pursuant
to section 25-03.3-17 or this section during the preceding twelve months, the committed
individual has a right to a hearing on the petition.
At the hearing on the petition for discharge, the committed individual is entitled to be present
and to the benefit of the protections afforded at the commitment proceeding. The state's
attorney shall represent the state and may have the committed individual evaluated by experts
chosen by the state. The committed individual is entitled to have an expert of the committed
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individual's choice conduct an evaluation. The court shall appoint a qualified expert if the
committed individual is indigent and requests an appointment. The department of human
services shall compensate a qualified expert appointed by the court in a reasonable amount
based on time and expenses. That expert must have reasonable access to the committed
individual and to all records relating to the committed individual, including confidential
records.
At any hearing held pursuant to a petition for discharge, the burden of proof is on the state to
show by clear and convincing evidence that the committed individual remains a sexually
dangerous individual.
25-03.3-19. Appeal.
The respondent has the right to an appeal from an order of commitment or an order denying a
petition for discharge. Upon entry of an appealable order, the court shall notify the
respondent of the right to appeal and the right to counsel. The notice of appeal must be filed
within thirty days after entry of the order. The appeal must be limited to a review of the
procedures, findings, and conclusions of the committing court. Pending a decision on appeal,
the order appealed from remains in effect. If the respondent is an individual with an
intellectual disability, the court shall provide notice of the right to appeal to the respondent's
attorney, the respondent's guardian, and guardian ad litem.
25-03.3-20. Limitation of liability.
A person acting in good faith upon either actual knowledge or reliable information, who
provides information to the state's attorney or the court pursuant to this chapter, is not subject
to civil or criminal liability.
25-03.3-21. Recovery of expense.
The department of human services, to the extent it has expended sums or provided services
pursuant to this title, may seek civil recovery from the property of the respondent or
committed individual. The department of human services must commence the action within
six years after the department paid the sums or provided the services to the respondent or
committed individual. After notice and hearing, the court may order an individual to
reimburse the department of human services for all or part of the expenditures made for that
individual pursuant to this chapter. In establishing the amount of reimbursement ordered
under this section, the court shall consider the ability of the respondent or committed
individual to pay.
25-03.3-22. Rules.
The department of human services may adopt rules under chapter 28-32 to implement this
chapter, but the rules may not restrict or limit the rights guaranteed by this chapter.
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25-03.3-23. Individual rights.
For so long as a committed individual is placed in and resides at a treatment facility, the
committed individual has the same rights as other residents of the facility, subject to the
following limitations and restrictions:
1. The individual's rights are subordinate to legitimate safety precautions and to the terms of
the applicable individualized habilitation or treatment plan.
2. If an individual's rights are inconsistent with this chapter in a particular situation, the
specific provisions of this chapter prevail.
25-03.3-24. Postcommitment community placement - Penalty.
1. Following commitment of a sexually dangerous individual, the executive director may
conduct a risk management assessment of the committed individual for the purpose of
determining whether the individual may be treated safely in the community on an
outpatient basis. The executive director may place a committed individual in the
community for treatment on an outpatient basis only pursuant to a court order. The
executive director may petition the court at any time for community placement. The
executive director shall give the state's attorney of the county of community placement
notice of any petition for community placement the executive director files with the court.
Before the petition is granted, the state's attorney has the right to be heard by the court.
The state's attorney may waive this right. At any hearing held pursuant to a petition by
the executive director for the community placement of a committed individual, the
burden of proof required of the executive director is a preponderance of the evidence.
The court's order of community placement must contain appropriate restrictions and
requirements for the committed individual, including:
Participation and compliance with a specific course of treatment;
Submission to electronic monitoring and any other appropriate supervision;
Prohibition of the individual changing place of residency or leaving the state without
prior authorization of the court;
Establishment of safety zones, and compliance by the committed individual with those
safety zones;
Requirement that the committed individual notify the court within twenty-four hours of
any change in the individual's status that affects proper treatment or supervision;
Contact with victims is prohibited independent of a supervised treatment plan; and
Any other restriction or requirement deemed necessary by the court to assure public
safety and proper treatment of the committed individual.
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2. Violation by a committed individual of a court order issued pursuant to this section is a
class C felony.
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TEXT OF STATUTE
§ 6401. Scope of chapter.
This chapter establishes rights and procedures for the civil commitment of sexually violent
delinquent children who, due to a mental abnormality or personality disorder, have serious
difficulty in controlling sexually violent behavior and thereby pose a danger to the public and
further provides for additional periods of commitment for involuntary treatment for said
persons.
§ 6402. Definitions.
The following words and phrases when used in this chapter shall have the meanings given to
them in this section unless the context clearly indicates otherwise:
"Act of sexual violence." Any conduct prohibited under the following provisions of law:
(1) 18 Pa.C.S. § 3121 (relating to rape).
(2) 18 Pa.C.S. § 3123 (relating to involuntary deviate sexual intercourse).
(3) 18 Pa.C.S. § 3124.1 (relating to sexual assault).
(4) 18 Pa.C.S. § 3125 (relating to aggravated indecent assault).
(5) 18 Pa.C.S. § 3126 (relating to indecent assault).
(6) 18 Pa.C.S. § 4302 (relating to incest).
"Board." The board as defined in section 6302 (relating to definitions).
"County solicitor." The solicitor appointed by the county commissioners or a similar body in
home rule counties.
"Department." The Department of Public Welfare of the Commonwealth.
"Mental abnormality." A congenital or acquired condition of a person affecting the person's
emotional or volitional capacity.
"Sexually violent delinquent child." A person who has been found delinquent for an act of
sexual violence which if committed by an adult would be a violation of 18 Pa.C.S. § 3121
(relating to rape), 3123 (relating to involuntary deviate sexual intercourse), 3124.1 (relating
to sexual assault), 3125 (relating to aggravated indecent assault), 3126 (relating to indecent
assault) or 4302 (relating to incest) and who has been determined to be in need of
commitment for involuntary treatment under this chapter.
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§ 6403. Court-ordered involuntary treatment.
(a) Persons subject to involuntary treatment.--A person may be subject to court-ordered
commitment for involuntary treatment under this chapter if the person:
(1) Has been adjudicated delinquent for an act of sexual violence which if committed by
an adult would be a violation of 18 Pa.C.S. § 3121 (relating to rape), 3123 (relating to
involuntary deviate sexual intercourse), 3124.1 (relating to sexual assault), 3125
(relating to aggravated indecent assault), 3126 (relating to indecent assault) or 4302
(relating to incest).
(2) Has been committed to an institution or other facility pursuant to section 6352
(relating to disposition of delinquent child) and remains in any such institution or
facility upon attaining 20 years of age as a result of having been adjudicated
delinquent for the act of sexual violence.
(3) Is in need of involuntary treatment due to a mental abnormality or personality
disorder which results in serious difficulty in controlling sexually violent behavior
that makes the person likely to engage in an act of sexual violence.
(b) Procedures for initiating court-ordered involuntary commitment.-(1) Where, pursuant to the provisions of section 6358(f) (relating to assessment of
delinquent children by the State Sexual Offenders Assessment Board), the court
determines that a prima facie case has been presented that the child is in need of
involuntary treatment under the provisions of this chapter, the court shall order that a
petition be filed by the county solicitor or a designee before the court having
jurisdiction of the person pursuant to Chapter 63 (relating to juvenile matters).
(2) The petition shall be in writing in a form adopted by the department and shall set
forth the facts constituting reasonable grounds to believe the individual is within the
criteria for court-ordered involuntary treatment as set forth in subsection (a). The
petition shall include the assessment of the person by the board as required in section
6358.
(3) The court shall set a date for the hearing which shall be held within 30 days of the
filing of the petition pursuant to paragraph (1) and direct the person to appear for the
hearing. A copy of the petition and notice of the hearing date shall be served on the
person, the attorney who represented the person at the most recent dispositional
review hearing pursuant to section 6358(e) and the county solicitor or a designee. A
copy of the petition, the assessment and notice of the hearing date shall also be
provided to the director of the facility operated by the department pursuant to section
6406(a) (relating to duty of Department of Public Welfare). The person and the
attorney who represented the person shall, along with copies of the petition, also be
provided with written notice advising that the person has the right to counsel and that,
if he cannot afford one, counsel shall be appointed for the person.
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(4) The person shall be informed that the person has a right to be assisted in the
proceedings by an independent expert in the field of sexually violent behavior. If the
person cannot afford to engage such an expert, the court shall allow a reasonable fee
for such purpose.
(c) Hearing.--A hearing pursuant to this chapter shall be conducted as follows:
(1) The person shall not be called as a witness without the person's consent.
(2) The person shall have the right to confront and cross-examine all witnesses and to
present evidence on the person's own behalf.
(3) The hearing shall be public.
(4) A stenographic or other sufficient record shall be made.
(5) The hearing shall be conducted by the court.
(6) A decision shall be rendered within five days after the conclusion of the hearing.
(d) Determination and order.--Upon a finding by clear and convincing evidence that the
person has a mental abnormality or personality disorder which results in serious difficulty
in controlling sexually violent behavior that makes the person likely to engage in an act
of sexual violence, an order shall be entered directing the immediate commitment of the
person for involuntary inpatient treatment to a facility designated by the department. The
order shall be in writing and shall be consistent with the protection of the public safety
and the appropriate control, care and treatment of the person. An appeal shall not stay the
execution of the order. If the court does not order the person to be committed for
involuntary inpatient treatment by the department, the court shall order the director of the
facility operated by the department pursuant to section 6406(a) to destroy the facility's
copy of the petition and the assessment.
§ 6404. Duration of inpatient commitment and review.
(a) Initial period of commitment.--The person shall be subject to a period of commitment for
inpatient treatment for one year.
(b) Annual review.-(1) Sixty days prior to the expiration of the one-year commitment period, the director of
the facility or a designee shall submit an evaluation and the board shall submit an
assessment of the person to the court.
(2) The court shall schedule a review hearing which shall be conducted pursuant to
section 6403(c) (relating to court-ordered involuntary treatment) and which shall be
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held no later than 30 days after receipt of both the evaluation and the assessment
under paragraph (1). Notice of the review hearing shall be provided to the person, the
attorney who represented the person at the previous hearing held pursuant to this
subsection or section 6403, the district attorney and the county solicitor or a designee.
The person and the person's attorney shall also be provided with written notice
advising that the person has the right to counsel and that, if he cannot afford one,
counsel shall be appointed for the person. If the court determines by clear and
convincing evidence that the person continues to have serious difficulty controlling
sexually violent behavior while committed for inpatient treatment due to a mental
abnormality or personality disorder that makes the person likely to engage in an act of
sexual violence, the court shall order an additional period of involuntary inpatient
treatment of one year; otherwise, the court shall order the department, in consultation
with the board, to develop an outpatient treatment plan for the person. The order shall
be in writing and shall be consistent with the protection of the public safety and
appropriate control, care and treatment of the person.
(c) Outpatient treatment plan.-(1) If at any time the director or a designee of the facility to which the person was
committed concludes the person no longer has serious difficulty in controlling
sexually violent behavior in an inpatient setting, the director shall petition the court
for a hearing. Notice of the petition shall be given to the person, the attorney who
represented the person at the previous hearing held pursuant to subsection (b) or
section 6403, the board, the district attorney and the county solicitor. The person and
the person's attorney shall also be provided with written notice advising that the
person has the right to counsel and that, if he cannot afford one, counsel shall be
appointed for the person.
(2) Upon receipt of notice under paragraph (1), the board shall conduct a new assessment
within 30 days and provide that assessment to the court.
(3) Within 15 days after the receipt of the assessment from the board, the court shall hold
a hearing pursuant to section 6403(c). If the court determines by clear and convincing
evidence that the person continues to have serious difficulty controlling sexually
violent behavior while committed for inpatient treatment due to a mental abnormality
or personality disorder that makes the person likely to engage in an act of sexual
violence, the court shall order that the person be subject to the remainder of the period
of inpatient commitment. Otherwise, the court shall order the department, in
consultation with the board, to develop an outpatient treatment plan for the person.
(4) The department shall provide the person with notice of the person's right to petition
the court for transfer to involuntary outpatient treatment over the objection of the
department. The court, after review of the petition, may schedule a hearing pursuant
to section 6403(c).
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(5) An outpatient treatment plan shall be in writing and shall identify the specific entity
that will provide each clinical and support service identified in the plan.
(6) The department shall provide a copy of the outpatient treatment plan to the court, the
person, the attorney who represented the person at the most recent hearing pursuant to
section 6403, the board, the district attorney and the county solicitor or a designee.
(d) Prohibition on discharge.--The court shall not order discharge from involuntary treatment
until the person has completed involuntary outpatient treatment pursuant to section
6404.2 (relating to duration of outpatient commitment and review).
§ 6404.1. Transfer to involuntary outpatient treatment.
The court may approve or disapprove an outpatient treatment plan. Upon approval of an
outpatient treatment plan, the court shall order transfer of the person to involuntary outpatient
treatment pursuant to section 6404.2 (relating to duration of outpatient commitment and
review).
§ 6404.2. Duration of outpatient commitment and review.
(a) Terms and conditions.--If a court has ordered the transfer of the person to involuntary
outpatient treatment pursuant to section 6404.1 (relating to transfer to involuntary
outpatient treatment), the court may, in its discretion, specify the terms and conditions of
the outpatient commitment, including, but not limited to:
(1) Absolute compliance with the outpatient treatment plan.
(2) Restrictions and requirements regarding the location of the person's residence and the
times the person must be physically present.
(3) Restrictions and requirements regarding areas the person is not permitted to visit.
(4) Restrictions and requirements regarding who the person may contact in any medium.
(5) Periodic polygraph tests.
(b) Duration.--The court shall order involuntary outpatient treatment for a period of one year.
(c) Status reports.--An involuntary outpatient treatment provider shall submit a report on the
person's status and clinical progress, on a form prescribed by the department, to the
facility operated by the department pursuant to section 6406(a) (relating to duty of
Department of Public Welfare), not less than every 30 days.
(d) Failure to comply.--If an involuntary outpatient treatment provider becomes aware that
the person has violated any provision of the treatment plan or any term or condition
specified pursuant to subsection (a) or the provider concludes that the person is having
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serious difficulty controlling sexually violent behavior in an outpatient setting due to a
mental abnormality or personality disorder that makes the person likely to engage in an
act of sexual violence, the provider shall immediately notify the facility operated by the
department pursuant to section 6406(a). The facility shall notify the court by the close of
the next business day.
(e) Revocation of transfer.--Upon receiving notice pursuant to subsection (d) that the person
has violated a material term or condition of transfer specified pursuant to subsection (a)
or that the person is having serious difficulty controlling sexually violent behavior in an
outpatient setting due to a mental abnormality or personality disorder that makes the
person likely to engage in an act of sexual violence, the court shall revoke the transfer to
involuntary outpatient treatment and order the immediate return to involuntary inpatient
treatment without a prior hearing. The court may issue a warrant requiring any law
enforcement officer or any person authorized by the court to take the person into custody
and return the person to involuntary inpatient treatment. The person may file a written
request for a hearing after revocation of the transfer to involuntary treatment. The court
shall conduct a hearing pursuant to section 6403(c) (relating to court-ordered involuntary
treatment) within ten days of filing of the request.
(f) Annual review and discharge.-(1) Sixty days prior to the expiration of the one-year outpatient commitment period, the
director of the facility or a designee shall submit an evaluation, and the board shall
submit an assessment of the person to the court.
(2) The court shall schedule a review hearing which shall be conducted pursuant to
section 6403(c) and which shall be held no later than 30 days after receipt of both the
evaluation and the assessment under paragraph (1). Notice of the review hearing shall
be provided to the person, the attorney who represented the person at the previous
hearing held pursuant to section 6403, the district attorney and the county solicitor or
a designee. The person and the person's attorney shall also be provided with written
notice advising that the person has the right to counsel and that, if the person cannot
afford one, counsel shall be appointed for the person. If the court determines by clear
and convincing evidence that the person has serious difficulty controlling sexually
violent behavior due to a mental abnormality or personality disorder that makes the
person likely to engage in an act of sexual violence, the court shall order an additional
period of involuntary inpatient treatment of one year; otherwise, the court shall order
the discharge of the person and inform the person on the record and in open court of
the person's obligation to attend counseling under subsection (g), including the
penalty for failing to attend counseling under 18 Pa.C.S. § 4915.1 (relating to failure
to comply with registration requirements). The order shall be in writing and shall be
consistent with the protection of the public safety and appropriate control, care and
treatment of the person. Upon discharge, the person shall attend counseling under
subsection (g).
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(g) Counseling of sexually violent delinquent children.--For the time period under section
9799.15 (relating to period of registration), a sexually violent delinquent child shall
attend at least monthly counseling sessions in a program approved by the board and shall
be financially responsible for all fees assessed from the counseling sessions. The board
shall monitor compliance. If the sexually violent delinquent child can prove to the
satisfaction of the court inability to afford to pay for the counseling sessions, the sexually
violent delinquent child shall attend the counseling sessions; and the board shall pay the
requisite fees.
§ 6405. Right to counsel.
At each proceeding conducted pursuant to the provisions of this chapter, the person who is
the subject of the proceeding shall have the right to assistance of counsel.
§ 6406. Duty of Department of Public Welfare.
(a) General rule.--The department shall have the duty to provide a separate, secure Stateowned facility or unit utilized solely for the control, care and treatment of persons
committed pursuant to this chapter. The department shall be responsible for all costs
relating to the control, care and treatment of persons committed to involuntary treatment
pursuant to this chapter.
(b) Interim facility.--(Expired).
(c) Treatment plans.--The department, in consultation with the Juvenile Court Judges'
Commission and the board, shall develop policies and procedures for providing
individualized treatment and discharge plans based on clinical guidelines and
professional standards in the fields of sexual offender treatment and mental health.
§ 6407. Regulations.
The department shall adopt in consultation with the Juvenile Court Judges' Commission and
the board such regulations as are necessary to effectuate the provisions of this chapter.
§ 6408. Jurisdiction.
The court of common pleas for the county which entered the order for commitment of the
person for a delinquent act pursuant to Chapter 63 (relating to juvenile matters) shall have
jurisdiction for proceedings under this chapter, including subsequent proceedings.
§ 6409. Immunity for good faith conduct.
The following entities shall be immune from liability for good faith conduct under this
subchapter:
(1) Members of the board and its agents and employees.
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(2) The department and its agents and employees.
(3) County probation departments and their agents and employees.
(4) Providers of involuntary outpatient treatment and their agents and employees.
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TEXT OF STATUTE
SECTION 44-48-10. Short title.
This chapter is known and may be cited as the "Sexually Violent Predator Act".
SECTION 44-48-20. Legislative findings.
The General Assembly finds that a mentally abnormal and extremely dangerous group of
sexually violent predators exists who require involuntary civil commitment in a secure
facility for long-term control, care, and treatment. The General Assembly further finds that
the likelihood these sexually violent predators will engage in repeated acts of sexual violence
if not treated for their mental conditions is significant. Because the existing civil commitment
process is inadequate to address the special needs of sexually violent predators and the risks
that they present to society, the General Assembly has determined that a separate,
involuntary civil commitment process for the long-term control, care, and treatment of
sexually violent predators is necessary. The General Assembly also determines that, because
of the nature of the mental conditions from which sexually violent predators suffer and the
dangers they present, it is necessary to house involuntarily-committed sexually violent
predators in secure facilities separate from persons involuntarily committed under traditional
civil commitment statutes. The civil commitment of sexually violent predators is not
intended to stigmatize the mentally ill community.
SECTION 44-48-30. Definitions.
For purposes of this chapter:
(1) "Sexually violent predator" means a person who:
(a) has been convicted of a sexually violent offense; and
(b) suffers from a mental abnormality or personality disorder that makes the person likely
to engage in acts of sexual violence if not confined in a secure facility for long-term
control, care, and treatment.
(2) "Sexually violent offense" means:
(a) criminal sexual conduct in the first degree, as provided in Section 16-3-652;
(b) criminal sexual conduct in the second degree, as provided in Section 16-3-653;
(c) criminal sexual conduct in the third degree, as provided in Section 16-3-654;
(d) criminal sexual conduct with minors in the first degree, as provided in Section 16-3655(1);
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(e) criminal sexual conduct with minors in the second degree, as provided in Section 163-655(2) and (3);
(f) engaging a child for a sexual performance, as provided in Section 16-3-810;
(g) producing, directing, or promoting sexual performance by a child, as provided in
Section 16-3-820;
(h) assault with intent to commit criminal sexual conduct, as provided in Section 16-3656;
(i) incest, as provided in Section 16-15-20;
(j) buggery, as provided in Section 16-15-120;
(k) committing or attempting lewd act upon child under sixteen, as provided in Section
16-15-140;
(l) violations of Article 3, Chapter 15 of Title 16 involving a minor when the violations
are felonies;
(m) accessory before the fact to commit an offense enumerated in this item and as
provided for in Section 16-1-40;
(n) attempt to commit an offense enumerated in this item as provided by Section 16-1-80;
or
(o) any offense for which the judge makes a specific finding on the record that based on
the circumstances of the case, the person's offense should be considered a sexually
violent offense.
(p) criminal solicitation of a minor, as provided in Section 16-15-342, if the purpose or
intent of the solicitation or attempted solicitation was to:
(i)

persuade, induce, entice, or coerce the person solicited to engage or participate
in sexual activity as defined in Section 16-15-375(5); or

(ii)

perform a sexual activity in the presence of the person solicited.

(3) "Mental abnormality" means a mental condition affecting a person's emotional or
volitional capacity that predisposes the person to commit sexually violent offenses.
(4) "Sexually motivated" means that one of the purposes for which the person committed the
crime was for the purpose of the person's sexual gratification.
(5) "Agency with jurisdiction" means that agency which, upon lawful order or authority,
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releases a person serving a sentence or term of confinement and includes the South
Carolina Department of Corrections, the South Carolina Department of Probation, Parole
and Pardon Services, the Board of Probation, Parole and Pardon Services, the Department
of Juvenile Justice, the Juvenile Parole Board, and the Department of Mental Health.
(6) "Convicted of a sexually violent offense" means a person has:
(a) pled guilty to, pled nolo contendere to, or been convicted of a sexually violent
offense;
(b) been adjudicated delinquent as a result of the commission of a sexually violent
offense;
(c) been charged but determined to be incompetent to stand trial for a sexually violent
offense;
(d) been found not guilty by reason of insanity of a sexually violent offense; or
(e) been found guilty but mentally ill of a sexually violent offense.
(7) "Court" means the court of common pleas.
(8) "Total confinement" means incarceration in a secure state or local correctional facility
and does not mean any type of community supervision.
(9) "Likely to engage in acts of sexual violence" means the person's propensity to commit
acts of sexual violence is of such a degree as to pose a menace to the health and safety of
others.
(10) "Person" means an individual who is a potential or actual subject of proceedings under
this act and includes a child under seventeen years of age.
(11) "Victim" means an individual registered with the agency of jurisdiction as a victim or as
an intervenor.
(12) "Intervenor" means an individual, other than a law enforcement officer performing his
ordinary duties, who provides aid to another individual who is not acting recklessly, in
order to prevent the commission of a crime or to lawfully apprehend an individual
reasonably suspected of having committed a crime.
SECTION 44-48-40. Notification to team, victim and attorney general regarding release,
hearing or parole; effective date of parole or release; immunity.
(A) If a person has been convicted of a sexually violent offense, the agency with jurisdiction
must give written notice to the multidisciplinary team established in Section 44-48-50,
the victim, and the Attorney General at least two hundred seventy days before:
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(1) the person's anticipated release from total confinement, except that in the case of a
person who is returned to prison for no more than two hundred seventy days as a
result of a revocation of any type of community supervision program, written notice
must be given as soon as practicable following the person's readmission to prison;
(2) the anticipated hearing on fitness to stand trial following notice under Section 44-23460 of a person who has been charged with a sexually violent offense but who was
found unfit to stand trial for the reasons set forth in Section 44-23-410 following a
hearing held pursuant to Section 44-23-430;
(3) the anticipated hearing pursuant to Section 17-24-40(C) of a person who has been
found not guilty by reason of insanity of a sexually violent offense; or
(4) release of a person who has been found guilty of a sexually violent offense but
mentally ill pursuant to Section 17-24-20.
(B) If a person has been convicted of a sexually violent offense and the Board of Probation,
Parole and Pardon Services or the Board of Juvenile Parole intends to grant the person a
parole or the South Carolina Department of Corrections or the Board of Juvenile Parole
intends to grant the person a conditional release, the parole or the conditional release
must be granted to be effective one hundred eighty days after the date of the order of
parole or conditional release. The Board of Probation, Parole and Pardon Services, the
Board of Juvenile Parole, or the South Carolina Department of Corrections immediately
must send notice of the parole or conditional release of the person to the multidisciplinary
team, the victim, and the Attorney General. If the person is determined to be a sexually
violent predator pursuant to this chapter, the person is subject to the provisions of this
chapter even though the person has been released on parole or conditional release.
(C) The agency with jurisdiction must inform the multidisciplinary team, the victim, and the
Attorney General of:
(1) the person's name, identifying factors, anticipated future residence, and offense
history; and
(2) documentation of institutional adjustment and any treatment received.
(D) The agency with jurisdiction, its employees, officials, individuals contracting, appointed,
or volunteering to perform services under this chapter, the multidisciplinary team, and the
prosecutor's review committee established in Section 44-48-60 are immune from civil or
criminal liability for any good-faith conduct under this act.
SECTION 44-48-50. Multidisciplinary team; appointments; review of records;
membership.
The Director of the Department of Corrections must appoint a multidisciplinary team to
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review the records of each person referred to the team pursuant to Section 44-48-40. These
records may include, but are not limited to, the person's criminal offense record, any relevant
medical and psychological records, treatment records, victim's impact statement, and any
disciplinary or other records formulated during confinement or supervision. The team, within
thirty days of receiving notice as provided for in Section 44-48-40, must assess whether or
not the person satisfies the definition of a sexually violent predator. If it is determined that
the person satisfies the definition of a sexually violent predator, the multidisciplinary team
must forward a report of the assessment to the prosecutor's review committee and notify the
victim. The assessment must be accompanied by all records relevant to the assessment.
Membership of the team must include:
(1) a representative from the Department of Corrections;
(2) a representative from the Department of Probation, Parole and Pardon Services;
(3) a representative from the Department of Mental Health who is a trained, qualified
mental health clinician with expertise in treating sexually violent offenders;
(4) a retired judge appointed by the Chief Justice who is eligible for continued judicial
service pursuant to Section 2-19-100; and
(5) an attorney with substantial experience in the practice of criminal defense law to be
appointed by the Chief Justice to serve a term of one year.
The Director of the Department of Corrections or his designee appointed pursuant to item (1)
shall be the chairman of the team.
SECTION 44-48-60. Prosecutor's review committee; scope of review; membership
requirements.
The Attorney General must appoint a prosecutor's review committee to review the report and
records of each person referred to the committee by the multidisciplinary team. The
prosecutor's review committee must determine whether or not probable cause exists to
believe the person is a sexually violent predator. The prosecutor's review committee must
make the probable cause determination within thirty days of receiving the report and records
from the multidisciplinary team. The prosecutor's review committee must include, but is not
limited to, a member of the staff of the Attorney General, an elected circuit solicitor, and a
victim's representative. The Attorney General or his designee shall be the chairman of the
committee. In addition to the records and reports considered pursuant to Section 44-48-50,
the committee must also consider information provided by the circuit solicitor who
prosecuted the person.
SECTION 44-48-70. Petition for probable cause determination.
When the prosecutor's review committee has determined that probable cause exists to support
the allegation that the person is a sexually violent predator, the Attorney General must file a
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petition with the court in the jurisdiction where the person committed the offense and must
notify the victim that the committee found that probable cause exists. The Attorney General
must also notify the victim of the time, date, and location of the probable cause hearing
before the court. The petition, which must be filed within thirty days of the probable cause
determination by the prosecutor's review committee, must request that the court make a
probable cause determination as to whether the person is a sexually violent predator. The
petition must allege that the person is a sexually violent predator and must state sufficient
facts that would support a probable cause allegation.
SECTION 44-48-80. Determination of probable cause; taking person into custody;
hearing; evaluation.
(A) Upon filing of a petition, the court must determine whether probable cause exists to
believe that the person named in the petition is a sexually violent predator. If the court
determines that probable cause exists to believe that the person is a sexually violent
predator, the person must be taken into custody if he is not already confined in a secure
facility.
(B) Immediately upon being taken into custody pursuant to subsection (A), the person must
be provided with notice of the opportunity to appear in person at a hearing to contest
probable cause as to whether the detained person is a sexually violent predator. This
hearing must be held within seventy-two hours after a person is taken into custody
pursuant to subsection (A). At this hearing the court must:
(1) verify the detainee's identity;
(2) receive evidence and hear arguments from the person and the Attorney General; and
(3) determine whether probable cause exists to believe that the person is a sexually
violent predator.
The State may rely upon the petition and supplement the petition with additional
documentary evidence or live testimony.
(C) At the probable cause hearing as provided in subsection (B), the detained person has the
following rights in addition to any rights previously specified:
(1) to be represented by counsel;
(2) to present evidence on the person's behalf;
(3) to cross-examine witnesses who testify against the person; and
(4) to view and copy all petitions and reports in the court file.
(D) If the probable cause determination is made, the court must direct that upon completion
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of the criminal sentence, the person must be transferred to a local or regional detention
facility pending conclusion of the proceedings under this chapter. The court must further
direct that the person be transported to an appropriate facility of the South Carolina
Department of Mental Health for an evaluation as to whether the person is a sexually
violent predator. The evaluation must be conducted by a qualified expert appointed by the
court at the probable cause hearing. The expert must complete the evaluation within sixty
days after the completion of the probable cause hearing. The court may grant one
extension upon request of the expert and a showing of good cause. Any further
extensions only may be granted for extraordinary circumstances.
SECTION 44-48-90. Trial; trier of fact; continuation of trial; assistance of counsel;
access of examiners to person; payment of expenses.
(A) The court must conduct a trial to determine whether the person is a sexually violent
predator.
(B) Within thirty days after the determination of probable cause by the court pursuant to
Section 44-48-80, the person or the Attorney General may request, in writing, that the
trial be before a jury. If no request is made, the trial must be before a judge in the county
where the offense was committed within ninety days of the date the court appointed
expert issues the evaluation as to whether the person is a sexually violent predator,
pursuant to Section 44-48-80(D), or, if there is no term of court, the next available date
thereafter. If a request is made, the court must schedule a trial before a jury in the county
where the offense was committed within ninety days of the date the court appointed
expert issues the evaluation as to whether the person is a sexually violent predator,
pursuant to Section 44-48-80(D), or, if there is no term of court, the next available date
thereafter. The trial may be continued upon the request of either party and a showing of
good cause, or by the court on its own motion in the due administration of justice, and
only if the respondent will not be substantially prejudiced. The Attorney General must
notify the victim, in a timely manner, of the time, date, and location of the trial. At all
stages of the proceedings under this chapter, a person subject to this chapter is entitled to
the assistance of counsel, and if the person is indigent, the court must appoint counsel to
assist the person.
(C) Upon receipt of the evaluation issued by the court appointed expert as to whether the
person is a sexually violent predator pursuant to Section 44-48-80(D), the person or the
Attorney General may retain a qualified expert to perform a subsequent examination. All
examiners are permitted to have reasonable access to the person for the purpose of the
examination, as well as access to all relevant medical, psychological, criminal offense,
and disciplinary records and reports. In the case of an indigent person who would like an
expert of his own choosing, the court must determine whether the services are necessary.
If the court determines that the services are necessary and the expert's requested
compensation for the services is reasonable, the court must assist the person in obtaining
the expert to perform an examination or participate in the trial on the person's behalf. The
court must approve payment for the services upon the filing of a certified claim for
compensation supported by a written statement specifying the time expended, services
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rendered, expenses incurred on behalf of the person, and compensation received in the
case or for the same services from any other source.
SECTION 44-48-100. Standard for determining predator status; control, care and
treatment of person; release; mistrial procedures; persons incompetent to stand trial.
(A) The court or jury must determine whether, beyond a reasonable doubt, the person is a
sexually violent predator. If a jury determines that the person is a sexually violent
predator, the determination must be by unanimous verdict. If the court or jury determines
that the person is a sexually violent predator, the person must be committed to the
custody of the Department of Mental Health for control, care, and treatment until such
time as the person's mental abnormality or personality disorder has so changed that the
person is safe to be at large and has been released pursuant to this chapter. The control,
care, and treatment must be provided at a facility operated by the Department of Mental
Health. At all times, a person committed for control, care, and treatment by the
Department of Mental Health pursuant to this chapter must be kept in a secure facility,
and the person must be segregated at all times from other patients under the supervision
of the Department of Mental Health. The Department of Mental Health may enter into an
interagency agreement with the Department of Corrections for the control, care, and
treatment of these persons. A person who is in the confinement of the Department of
Corrections pursuant to an interagency agreement authorized by this chapter must be kept
in a secure facility and must, if practical and to the degree possible, be housed and
managed separately from offenders in the custody of the Department of Corrections. If
the court or jury is not satisfied beyond a reasonable doubt that the person is a sexually
violent predator, the court must direct the person's release. Upon a mistrial, the court
must direct that the person be held at a local or regional detention facility until another
trial is conducted. A subsequent trial following a mistrial must be held within ninety days
of the previous trial, unless the subsequent trial is continued. The court or jury's
determination that a person is a sexually violent predator may be appealed. The person
must be committed to the custody of the Department of Mental Health pending his appeal.
(B) If the person charged with a sexually violent offense has been found incompetent to stand
trial and is about to be released and the person's commitment is sought pursuant to
subsection (A), the court first shall hear evidence and determine whether the person
committed the act or acts with which he is charged. The hearing on this issue must
comply with all the procedures specified in this section. In addition, the rules of evidence
applicable in criminal cases apply, and all constitutional rights available to defendants at
criminal trials, other than the right not to be tried while incompetent, apply. After hearing
evidence on this issue, the court must make specific findings on whether the person
committed the act or acts with which he is charged; the extent to which the person's
incompetence or developmental disability affected the outcome of the hearing, including
its effect on the person's ability to consult with and assist counsel and to testify on the
person's own behalf; the extent to which the evidence could be reconstructed without the
assistance of the person; and the strength of the prosecution's case. If, after the conclusion
of the hearing on this issue, the court finds beyond a reasonable doubt that the person
committed the act or acts with which he is charged, the court must enter a final order,
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appealable by the person, on that issue, and may proceed to consider whether the person
should be committed pursuant to this chapter.
SECTION 44-48-110. Periodic mental examination of committed persons; report;
petition for release; hearing; trial to consider release.
A person committed pursuant to this chapter must have an examination of his mental
condition performed once every year. The person may retain or, if the person is indigent and
so requests, the court may appoint a qualified expert to examine the person, and the expert
must have access to all medical, psychological, criminal offense, and disciplinary records and
reports concerning the person. The annual report must be provided to the court which
committed the person pursuant to this chapter, the Attorney General, the solicitor who
prosecuted the person, and the multidisciplinary team. The court must conduct an annual
hearing to review the status of the committed person. The committed person is not prohibited
from petitioning the court for release at this hearing. The Director of the Department of
Mental Health must provide the committed person with an annual written notice of the
person's right to petition the court for release over the director's objection; the notice must
contain a waiver of rights. The director must forward the notice and waiver form to the court
with the annual report. The committed person has a right to have an attorney represent him at
the hearing, but the committed person is not entitled to be present at the hearing. If the court
determines that probable cause exists to believe that the person's mental abnormality or
personality disorder has so changed that the person is safe to be at large and, if released, is
not likely to commit acts of sexual violence, the court must schedule a trial on the issue. At
the trial, the committed person is entitled to be present and is entitled to the benefit of all
constitutional protections that were afforded the person at the initial commitment proceeding.
The Attorney General must notify the victim of all proceedings. The Attorney General must
represent the State and has the right to have the committed person evaluated by qualified
experts chosen by the State. The trial must be before a jury if requested by either the person,
the Attorney General, or the solicitor. The committed person also has the right to have
qualified experts evaluate the person on the person's behalf, and the court must appoint an
expert if the person is indigent and requests the appointment. The burden of proof at the trial
is upon the State to prove beyond a reasonable doubt that the committed person's mental
abnormality or personality disorder remains such that the person is not safe to be at large and,
if released, is likely to engage in acts of sexual violence.
SECTION 44-48-120. Petition for release; hearing ordered by court; examination by
qualified expert; burden of proof.
(A) If the Director of the Department of Mental Health determines that the person's mental
abnormality or personality disorder has so changed that the person is safe to be at large
and, if released, is not likely to commit acts of sexual violence, the director must certify
such determination in writing with the specific basis thereof, authorize the person to
petition the court for release, and notify the Attorney General of the certification and
authorization. The petition must be served upon the court and the Attorney General. The
Attorney General must notify the victim of the proceeding.
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(B) The court, upon receipt of the petition for release, must order a hearing within thirty days
unless the Attorney General requests an examination by a qualified expert as to whether
the petitioner's mental abnormality or personality disorder has so changed that the
petitioner is safe to be at large and, if released, is not likely to commit acts of sexual
violence, or the petitioner or the Attorney General requests a trial before a jury. The
Attorney General must represent the State and has the right to have the petitioner
examined by qualified experts chosen by the State. If the Attorney General retains a
qualified expert who concludes that the petitioner's mental abnormality or personality
disorder remains such that the petitioner is not safe to be at large and, if released, is likely
to commit acts of sexual violence, the petitioner may retain a qualified expert of his own
choosing to perform a subsequent examination. In the case of an indigent petitioner who
would like an expert of his own choosing, the court must determine whether the services
are necessary. If the court determines that the services are necessary and the expert's
requested compensation for the services is reasonable, the court must assist the petitioner
in obtaining the expert to perform an examination or participate in the hearing or trial on
the petitioner's behalf. The court must approve payment for the services upon the filing of
a certified claim for compensation supported by a written statement specifying the time
expended, services rendered, expenses incurred on behalf of the petitioner, and
compensation received in the case or for the same services from any other source. The
burden of proof is upon the Attorney General to show beyond a reasonable doubt that the
petitioner's mental abnormality or personality disorder remains such that the petitioner is
not safe to be at large and, that if released, is likely to commit acts of sexual violence.
SECTION 44-48-130. Grounds for denial of petition for release.
Nothing in this chapter prohibits a person from filing a petition for release pursuant to this
chapter. However, if a person has previously filed a petition for release without the approval
of the Director of the Department of Mental Health, and the court determined either upon
review of the petition or following a hearing that the petitioner's petition was frivolous or that
the petitioner's condition had not changed so that the petitioner continued to be a threat and,
if released, would commit acts of sexual violence, the court must deny the subsequent
petition unless the petition contains facts upon which a court could find the condition of the
petitioner had so changed that a hearing was warranted. Upon receipt of a first or subsequent
petition from a committed person without the director's approval, the court must, whenever
possible, review the petition and determine if the petition is based upon frivolous grounds
and, if so, must deny the petition without a hearing.
SECTION 44-48-140. Restricted release of confidential information and records to
agencies and Attorney General.
In order to protect the public, relevant information and records which otherwise are
confidential or privileged must be released to the agency with jurisdiction and the Attorney
General for the purpose of meeting the notice requirements of Section 44-48-40 and
determining whether a person is or continues to be a sexually violent predator.
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SECTION 44-48-150. Evidentiary records; court order to open sealed records.
Psychological reports, drug and alcohol reports, treatment records, reports of the diagnostic
center, medical records, or victim impact statements which have been submitted to the court
or admitted into evidence under this chapter must be part of the record, but must be sealed
and opened only on order of the court.
SECTION 44-48-160. Registration of persons released from commitment.
A person released from commitment pursuant to this chapter must register pursuant to and
comply with the requirements of Article 7, Chapter 3 of Title 23.
SECTION 44-48-170.
requirements.

Involuntary

detention

or

commitment;

constitutional

The involuntary detention or commitment of a person pursuant to this chapter must conform
to constitutional requirements for care and treatment.

SOUTH CAROLINA - 12

SOCC Statutes - 317

Sex Offender Civil Commitment Statutes – TEXAS

TEXAS
17

Website:

http://www.statutes.legis.state.tx.us/Docs/HS/htm/HS.841.htm

TABLE OF SECTIONS
Subchapter A. General Provisions.
Sec. 841.001.
Legislative Findings.
Sec. 841.002.
Definitions.
Sec. 841.003.
Sexually Violent Predator.
Sec. 841.004.
Special Prosecution Unit.
Sec. 841.005.
Office of State Counsel for Offenders.
Sec. 841.006.
Application of Chapter.
Sec. 841.007.
Duties of Office of Violent Sex Offender Management.
Subchapter B. Notice of Potential Predator: Initial Determinations.
Sec. 841.021.
Notice of Potential Predator.
Sec. 841.022.
Multidisciplinary Team.
Sec. 841.023.
Assessment for Behavioral Abnormality.
Subchapter C. Petition Alleging Predator Status.
Sec. 841.041.
Petition Alleging Predator Status.
Subchapter D. Trial .
Sec. 841.061.
Trial.
Sec. 841.062.
Determination of Predator Status.
Sec. 841.063.
Continuance.
Sec. 841.064.
Mistrial.
Subchapter E. Civil Commitment.
Sec. 841.081.
Civil Commitment of Predator.
Sec. 841.082.
Commitment Requirements.
Sec. 841.083.
Treatment; supervision.
Sec. 841.084.
Cost of Tracking Service.
Sec. 841.085.
Criminal Penalty; prosecution.
Subchapter F. Commitment Review.
Sec. 841.101.
Biennial Examination.
Sec. 841.102.
Biennial Review.
Sec. 841.103.
Hearing.
Subchapter G. Petition for Release.

17

Statutory text is from September 2012, as available from Internet site. Formatting of compilation:
January 16, 2013. Corrections may be sent to Leah Flygare at Leah.K.Flygare@state.mn.us

TEXAS - 1

SOCC Statutes - 318

Sex Offender Civil Commitment Statutes – TEXAS

Sec. 841.121.
Sec. 841.122.
Sec. 841.123.
Sec. 841.124.

AUTHORIZED PETITION FOR RELEASE.
RIGHT TO FILE UNAUTHORIZED PETITION FOR RELEASE.
REVIEW OF UNAUTHORIZED PETITION FOR RELEASE.
HEARING ON UNAUTHORIZED PETITION FOR RELEASE.

Subchapter H. Miscellaneous Provisions.
Sec. 841.141.
Rulemaking Authority.
Sec. 841.142.
Release or Exchange of Information.
Sec. 841.143.
Report, Record, or Statement Submitted to Court.
Sec. 841.144.
Counsel.
Sec. 841.145.
Expert.
Sec. 841.146.
Civil Commitment Proceeding, Procedure and Costs.
Sec. 841.1461.
Certain Expert Testimony Not Required for Civil Commitment of
Sexually Violent Predator.
Sec. 841.1462.
Privilege for Personal Information that Identifies Victim.
Sec. 841.1463.
Failure to Give Notice within Relevant Period Not Jurisdictional Error.
Sec. 841.147.
Immunity.
Sec. 841.150.
Effect of Subsequent Commitment or Confinement on Order of Civil
Commitment.
Sec. 841.151.
Notice of Release of Sexually Violent Predator.

TEXAS - 2

SOCC Statutes - 319

Sex Offender Civil Commitment Statutes – TEXAS

TEXT OF STATUTE
Sec. 841.001. LEGISLATIVE FINDINGS.
The legislature finds that a small but extremely dangerous group of sexually violent predators
exists and that those predators have a behavioral abnormality that is not amenable to
traditional mental illness treatment modalities and that makes the predators likely to engage
in repeated predatory acts of sexual violence. The legislature finds that the existing
involuntary commitment provisions of Subtitle C, Title 7, are inadequate to address the risk
of repeated predatory behavior that sexually violent predators pose to society. The
legislature further finds that treatment modalities for sexually violent predators are different
from the traditional treatment modalities for persons appropriate for involuntary commitment
under Subtitle C, Title 7. Thus, the legislature finds that a civil commitment procedure for the
long-term supervision and treatment of sexually violent predators is necessary and in the
interest of the state.
Sec. 841.002. DEFINITIONS.
In this chapter:
(1) "Attorney representing the state" means an attorney employed by the civil division of the
special prosecution unit to initiate and pursue a civil commitment proceeding under this
chapter.
(2) "Behavioral abnormality" means a congenital or acquired condition that, by affecting a
person's emotional or volitional capacity, predisposes the person to commit a sexually
violent offense, to the extent that the person becomes a menace to the health and safety of
another person.
(3) "Case manager" means a person employed by or under contract with the office to
perform duties related to outpatient treatment and supervision of a person committed
under this chapter.
(3-a) "Civil commitment proceeding" means a trial or hearing conducted under Subchapter
D, F, or G.
(4) "Office" means the Office of Violent Sex Offender Management.
(5) "Predatory act" means an act directed toward individuals, including family members, for
the primary purpose of victimization.
(6) "Repeat sexually violent offender" has the meaning assigned by Section 841.003.
(7) "Secure correctional facility" means a county jail or a confinement facility operated by or
under contract with any division of the Texas Department of Criminal Justice.
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(7-a) "Sexually motivated conduct" means any conduct involving the intent to arouse or
gratify the sexual desire of any person immediately before, during, or immediately after
the commission of an offense.
(8) "Sexually violent offense" means:
(A) an offense under Section 21.02, 21.11(a)(1), 22.011, or 22.021, Penal Code;
(B) an offense under Section 20.04(a)(4), Penal Code, if the person committed the
offense with the intent to violate or abuse the victim sexually;
(C) an offense under Section 30.02, Penal Code, if the offense is punishable under
Subsection (d) of that section and the person committed the offense with the intent to
commit an offense listed in Paragraph (A) or (B);
(D) an offense under Section 19.02 or 19.03, Penal Code, that, during the guilt or
innocence phase or the punishment phase for the offense, during the adjudication or
disposition of delinquent conduct constituting the offense, or subsequently during a
civil commitment proceeding under Subchapter D, is determined beyond a reasonable
doubt to have been based on sexually motivated conduct;
(E) an attempt, conspiracy, or solicitation, as defined by Chapter 15, Penal Code, to
commit an offense listed in Paragraph (A), (B), (C), or (D);
(F) an offense under prior state law that contains elements substantially similar to the
elements of an offense listed in Paragraph (A), (B), (C), (D), or (E); or
(G) an offense under the law of another state, federal law, or the Uniform Code of
Military Justice that contains elements substantially similar to the elements of an
offense listed in Paragraph (A), (B), (C), (D), or (E).
(9) "Sexually violent predator" has the meaning assigned by Section 841.003.
(10) "Tracking service" means an electronic monitoring service, global positioning satellite
service, or other appropriate technological service that is designed to track a person's
location.
Sec. 841.003. SEXUALLY VIOLENT PREDATOR.
(a) A person is a sexually violent predator for the purposes of this chapter if the person:
(1) is a repeat sexually violent offender; and
(2) suffers from a behavioral abnormality that makes the person likely to engage in a
predatory act of sexual violence.
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(b) A person is a repeat sexually violent offender for the purposes of this chapter if the
person is convicted of more than one sexually violent offense and a sentence is imposed
for at least one of the offenses or if:
(1) the person:
(A)

is convicted of a sexually violent offense, regardless of whether the sentence
for the offense was ever imposed or whether the sentence was probated and
the person was subsequently discharged from community supervision;

(B)

enters a plea of guilty or nolo contendere for a sexually violent offense in
return for a grant of deferred adjudication;

(C)

is adjudged not guilty by reason of insanity of a sexually violent offense; or

(D)

is adjudicated by a juvenile court as having engaged in delinquent conduct
constituting a sexually violent offense and is committed to the Texas Youth
Commission under Section 54.04(d)(3) or (m), Family Code; and

(2) after the date on which under Subdivision (1) the person is convicted, receives a
grant of deferred adjudication, is adjudged not guilty by reason of insanity, or is
adjudicated by a juvenile court as having engaged in delinquent conduct, the person
commits a sexually violent offense for which the person:
(A)

is convicted, but only if the sentence for the offense is imposed; or

(B)

is adjudged not guilty by reason of insanity.

Sec. 841.004. SPECIAL PROSECUTION UNIT.
The civil division of the special prosecution unit, separate from that part of the unit
responsible for prosecuting criminal cases, is responsible for initiating and pursuing a civil
commitment proceeding under this chapter.
Sec. 841.005. OFFICE OF STATE COUNSEL FOR OFFENDERS.
(a) Except as provided by Subsection (b), the Office of State Counsel for Offenders shall
represent an indigent person subject to a civil commitment proceeding under this chapter.
(b) If for any reason the Office of State Counsel for Offenders is unable to represent an
indigent person described by Subsection (a) at a civil commitment proceeding under this
chapter, the court shall appoint other counsel to represent the indigent person.
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Sec. 841.006. APPLICATION OF CHAPTER.
This chapter does not:
(1) prohibit a person committed under this chapter from filing at any time a petition for
release under this chapter; or
(2) create for the committed person a cause of action against another person for failure to
give notice within a period required by Subchapter B, C, or D.
Sec. 841.007. DUTIES
MANAGEMENT.

OF

OFFICE

OF

VIOLENT

SEX

OFFENDER

The Office of Violent Sex Offender Management is responsible for providing appropriate
and necessary treatment and supervision through the case management system.
SUBCHAPTER B. NOTICE
DETERMINATIONS

OF

POTENTIAL

PREDATOR;

INITIAL

Sec. 841.021. NOTICE OF POTENTIAL PREDATOR.
(a) Before the person's anticipated release date, the Texas Department of Criminal Justice
shall give to the multidisciplinary team established under Section 841.022 written notice
of the anticipated release of a person who:
(1) is serving a sentence for:
(A) a sexually violent offense described by Section 841.002(8)(A), (B), or (C); or
(B) what is, or as described by this chapter what the department reasonably believes
may be determined to be, a sexually violent offense described by Section
841.002(8)(D); and
(2) may be a repeat sexually violent offender.
(b) Before the person's anticipated discharge date, the Department of State Health Services
shall give to the multidisciplinary team established under Section 841.022 written notice
of the anticipated discharge of a person who:
(1) is committed to the department after having been adjudged not guilty by reason of
insanity of:
(A)

a sexually violent offense described by Section 841.002(8)(A), (B), or (C); or
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(B)

what is, or as described by this chapter what the department reasonably
believes may be determined to be, a sexually violent offense described by
Section 841.002(8)(D); and

(2) may be a repeat sexually violent offender.
(c) The Texas Department of Criminal Justice or the Department of State Health Services, as
appropriate, shall give the notice described by Subsection (a) or (b) not later than the first
day of the 16th month before the person's anticipated release or discharge date, but under
exigent circumstances may give the notice at any time before the anticipated release or
discharge date. The notice must contain the following information:
(1) the person's name, identifying factors, anticipated residence after release or discharge,
and criminal history;
(2) documentation of the person's institutional adjustment and actual treatment; and
(3) an assessment of the likelihood that the person will commit a sexually violent offense
after release or discharge.
Sec. 841.022. MULTIDISCIPLINARY TEAM.
(a) The executive director of the Texas Department of Criminal Justice and the
commissioner of the Department of State Health Services jointly shall establish a
multidisciplinary team to review available records of a person referred to the team under
Section 841.021. The team must include:
(1) one person from the Department of State Health Services;
(2) two persons from the Texas Department of Criminal Justice, one of whom must be
from the victim services office of that department;
(3) one person from the Department of Public Safety;
(4) two persons from the office or office personnel; and
(5) one person from the Council on Sex Offender Treatment.
(b) The multidisciplinary team may request the assistance of other persons in making an
assessment under this section.
(c) Not later than the 60th day after the date the multidisciplinary team receives notice under
Section 841.021(a) or (b), the team shall:
(1) assess whether the person is a repeat sexually violent offender and whether the person
is likely to commit a sexually violent offense after release or discharge;
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(2) give notice of that assessment to the Texas Department of Criminal Justice or the
Texas Department of Mental Health and Mental Retardation, as appropriate; and
(3) recommend the assessment of the person for a behavioral abnormality, as appropriate.
Sec. 841.023. ASSESSMENT FOR BEHAVIORAL ABNORMALITY.
(a) Not later than the 60th day after the date of a recommendation under Section 841.022(c),
the Texas Department of Criminal Justice or the Department of State Health Services, as
appropriate, shall assess whether the person suffers from a behavioral abnormality that
makes the person likely to engage in a predatory act of sexual violence. To aid in the
assessment, the department required to make the assessment shall use an expert to
examine the person. That department may contract for the expert services required by
this subsection. The expert shall make a clinical assessment based on testing for
psychopathy, a clinical interview, and other appropriate assessments and techniques to
aid the department in its assessment.
(b) If as a result of the assessment the Texas Department of Criminal Justice or the
Department of State Health Services believes that the person suffers from a behavioral
abnormality, the department making the assessment shall give notice of that assessment
and provide corresponding documentation to the attorney representing the state not later
than the 60th day after the date of a recommendation under Section 841.022(c).
SUBCHAPTER C. PETITION ALLEGING PREDATOR STATUS
Sec. 841.041. PETITION ALLEGING PREDATOR STATUS.
(a) If a person is referred to the attorney representing the state under Section 841.023, the
attorney may file, in a Montgomery County district court other than a family district court,
a petition alleging that the person is a sexually violent predator and stating facts sufficient
to support the allegation.
(b) A petition described by Subsection (a) must be:
(1) filed not later than the 90th day after the date the person is referred to the attorney
representing the state; and
(2) served on the person as soon as practicable after the date the petition is filed.

SUBCHAPTER D. TRIAL
Sec. 841.061. TRIAL.
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(a) Not later than the 270th day after the date a petition is served on the person under Section
841.041, the judge shall conduct a trial to determine whether the person is a sexually
violent predator.
(b) The person or the state is entitled to a jury trial on demand. A demand for a jury trial
must be filed in writing not later than the 10th day before the date the trial is scheduled to
begin.
(c) The person and the state are each entitled to an immediate examination of the person by
an expert. All components of the examination must be completed not later than the 90th
day before the date the trial begins.
(d) Additional rights of the person at the trial include the following:
(1) the right to appear at the trial;
(2) except as provided by Subsection (f), the right to present evidence on the person's
behalf;
(3) the right to cross-examine a witness who testifies against the person; and
(4) the right to view and copy all petitions and reports in the court file.
(e) The attorney representing the state may rely on the petition filed under Section 841.041
and supplement the petition with documentary evidence or live testimony.
(f) A person who is on trial to determine the person's status as a sexually violent predator is
required to submit to all expert examinations that are required or permitted of the state to
prepare for the person's trial. A person who fails to submit to expert examination on the
state's behalf as required by this subsection is subject to the following consequences:
(1) the person's failure to participate may be used as evidence against the person at trial;
(2) the person may be prohibited from offering into evidence the results of an expert
examination performed on the person's behalf; and
(3) the person may be subject to contempt proceedings if the person violates a court order
by failing to submit to an expert examination on the state's behalf.
(g) A judge assigned to preside over a trial under this subchapter is not subject to an
objection under Section 74.053, Government Code, other than an objection made under
Section 74.053(d), Government Code.
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Sec. 841.062. DETERMINATION OF PREDATOR STATUS.
(a) The judge or jury shall determine whether, beyond a reasonable doubt, the person is a
sexually violent predator. Either the state or the person is entitled to appeal the
determination.
(b) A jury determination that the person is a sexually violent predator must be by unanimous
verdict.
Sec. 841.063. CONTINUANCE.
The judge may continue a trial or hearing conducted under this chapter if the person is not
substantially prejudiced by the continuance and:
(1) on the request of either party and a showing of good cause; or
(2) on the judge's own motion in the due administration of justice.
Sec. 841.064. MISTRIAL.
A trial following a mistrial must begin not later than the 90th day after the date a mistrial was
declared in the previous trial, unless the later trial is continued as provided by Section
841.063.
SUBCHAPTER E. CIVIL COMMITMENT
Sec. 841.081. CIVIL COMMITMENT OF PREDATOR.
(a) If at a trial conducted under Subchapter D the judge or jury determines that the person is
a sexually violent predator, the judge shall commit the person for outpatient treatment
and supervision to be coordinated by the case manager. The commitment order is
effective immediately on entry of the order, except that the outpatient treatment and
supervision begins on the person's release from a secure correctional facility or discharge
from a state hospital and continues until the person's behavioral abnormality has changed
to the extent that the person is no longer likely to engage in a predatory act of sexual
violence.
(b) At any time after entry of a commitment order under Subsection (a), the case manager
may provide to the person instruction regarding the requirements associated with the
order, regardless of whether the person is incarcerated at the time of the instruction.
Sec. 841.082. COMMITMENT REQUIREMENTS.
(a) Before entering an order directing a person's outpatient civil commitment, the judge shall
impose on the person requirements necessary to ensure the person's compliance with
treatment and supervision and to protect the community. The requirements shall include:
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(1) requiring the person to reside in a Texas residential facility under contract with the
office or at another location or facility approved by the office;
(2) prohibiting the person's contact with a victim or potential victim of the person;
(3) prohibiting the person's possession or use of alcohol, inhalants, or a controlled
substance;
(4) requiring the person's participation in and compliance with a specific course of
treatment provided by the office and compliance with all written requirements
imposed by the case manager or otherwise by the office;
(5) requiring the person to:
(A)

submit to tracking under a particular type of tracking service and to any other
appropriate supervision; and

(B)

refrain from tampering with, altering, modifying, obstructing, or manipulating
the tracking equipment;

(6) prohibiting the person from changing the person's residence without prior
authorization from the judge and from leaving the state without that prior
authorization;
(7) if determined appropriate by the judge, establishing a child safety zone in the same
manner as a child safety zone is established by a judge under Section 13B, Article
42.12, Code of Criminal Procedure, and requiring the person to comply with
requirements related to the safety zone; and
(8) any other requirements determined necessary by the judge.
(b) A tracking service to which a person is required to submit under Subsection (a)(5) must:
(1) track the person's location in real time;
(2) be able to provide a real-time report of the person's location to the case manager at the
case manager's request; and
(3) periodically provide a cumulative report of the person's location to the case manager.
(c) The judge shall provide a copy of the requirements imposed under Subsection (a) to the
person and to the office. The office shall provide a copy of those requirements to the
case manager and to the service providers.
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(d) The court retains jurisdiction of the case with respect to a civil commitment proceeding
conducted under Subchapters F and G.
(e) The requirements imposed under Subsection (a) may be modified at any time after notice
to each affected party to the proceedings and a hearing.
Sec. 841.083. TREATMENT; SUPERVISION.
(a) The office shall approve and contract for the provision of a treatment plan for the
committed person to be developed by the treatment provider. A treatment plan may
include the monitoring of the person with a polygraph or plethysmograph. The treatment
provider may receive annual compensation in an amount not to exceed $10,000 for
providing the required treatment.
(b) The case manager shall provide supervision to the person. The provision of supervision
must include a tracking service and, if required by court order, supervised housing.
(c) The office shall enter into appropriate memoranda of understanding with the Department
of Public Safety for the provision of a tracking service and with the Department of Public
Safety and local law enforcement authorities for assistance in the preparation of criminal
complaints, warrants, and related documents and in the apprehension and arrest of a
person.
(d) The office shall enter into appropriate memoranda of understanding for any necessary
supervised housing. The office shall reimburse the applicable provider for housing costs
under this section.
(e) The case manager shall:
(1) coordinate the outpatient treatment and supervision required by this chapter, including
performing a periodic assessment of the success of that treatment and supervision;
(2) make timely recommendations to the judge on whether to allow the committed person
to change residence or to leave the state and on any other appropriate matters; and
(3) provide a report to the office, semiannually or more frequently as necessary, which
must include:
(A)

any known change in the person's status that affects proper treatment and
supervision; and

(B)

any recommendations made to the judge.
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Sec. 841.084. COST OF TRACKING SERVICE.
Notwithstanding Section 841.146(c), a civilly committed person who is not indigent is
responsible for the cost of the tracking service required by Section 841.082 and monthly shall
pay to the office the amount that the office determines will be necessary to defray the cost of
operating the service with respect to the person during the subsequent month. The office
immediately shall transfer the money to the appropriate service provider.
Sec. 841.085. CRIMINAL PENALTY; PROSECUTION OF OFFENSE.
(a) A person commits an offense if, after having been adjudicated and civilly committed as a
sexually violent predator under this chapter, the person violates a civil commitment
requirement imposed under Section 841.082.
(b) An offense under this section is a felony of the third degree.
(c) At the request of the local prosecuting attorney, an attorney employed by the civil
division of the special prosecution unit described by Section 841.004 may assist in the
trial of an offense under this section.
SUBCHAPTER F. COMMITMENT REVIEW
Sec. 841.101. BIENNIAL EXAMINATION.
(a) A person committed under Section 841.081 shall receive a biennial examination. The
office shall contract for an expert to perform the examination.
(b) In preparation for a judicial review conducted under Section 841.102, the case manager
shall provide a report of the biennial examination to the judge. The report must include
consideration of whether to modify a requirement imposed on the person under this
chapter and whether to release the person from all requirements imposed on the person
under this chapter. The case manager shall provide a copy of the report to the office.
Sec. 841.102. BIENNIAL REVIEW.
(a) The judge shall conduct a biennial review of the status of the committed person.
(b) The person is entitled to be represented by counsel at the biennial review, but the person
is not entitled to be present at that review.
(c) The judge shall set a hearing if the judge determines at the biennial review that:
(1) a requirement imposed on the person under this chapter should be modified; or
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(2) probable cause exists to believe that the person's behavioral abnormality has changed
to the extent that the person is no longer likely to engage in a predatory act of sexual
violence.
Sec. 841.103. HEARING.
(a) At a hearing set by the judge under Section 841.102, the person and the state are entitled
to an immediate examination of the person by an expert.
(b) If the hearing is set under Section 841.102(c)(1), hearsay evidence is admissible if it is
considered otherwise reliable by the judge.
(c) If the hearing is set under Section 841.102(c)(2), the committed person is entitled to be
present and to have the benefit of all constitutional protections provided to the person at
the initial civil commitment proceeding. On the request of the person or the attorney
representing the state, the court shall conduct the hearing before a jury. The burden of
proof at that hearing is on the state to prove beyond a reasonable doubt that the person's
behavioral abnormality has not changed to the extent that the person is no longer likely to
engage in a predatory act of sexual violence.
SUBCHAPTER G. PETITION FOR RELEASE
Sec. 841.121. AUTHORIZED PETITION FOR RELEASE.
(a) If the case manager determines that the committed person's behavioral abnormality has
changed to the extent that the person is no longer likely to engage in a predatory act of
sexual violence, the case manager shall authorize the person to petition the court for
release.
(b) The petitioner shall serve a petition under this section on the court and the attorney
representing the state.
(c) The judge shall set a hearing on a petition under this section not later than the 30th day
after the date the judge receives the petition. The petitioner and the state are entitled to
an immediate examination of the petitioner by an expert.
(d) On request of the petitioner or the attorney representing the state, the court shall conduct
the hearing before a jury.
(e) The burden of proof at the hearing is on the state to prove beyond a reasonable doubt that
the petitioner's behavioral abnormality has not changed to the extent that the petitioner is
no longer likely to engage in a predatory act of sexual violence.
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Sec. 841.122. RIGHT TO FILE UNAUTHORIZED PETITION FOR RELEASE.
On a person's commitment and annually after that commitment, the case manager shall
provide the person with written notice of the person's right to file with the court and without
the case manager's authorization a petition for release.
Sec. 841.123. REVIEW OF UNAUTHORIZED PETITION FOR RELEASE.
(a) If the committed person files a petition for release without the case manager's
authorization, the person shall serve the petition on the court and the attorney
representing the state.
(b) On receipt of a petition for release filed by the committed person without the case
manager's authorization, the judge shall attempt as soon as practicable to review the
petition.
(c) Except as provided by Subsection (d), the judge shall deny without a hearing a petition
for release filed without the case manager's authorization if the petition is frivolous or if:
(1) the petitioner previously filed without the case manager's authorization another
petition for release; and
(2) the judge determined on review of the previous petition or following a hearing that:
(A)

the petition was frivolous; or

(B)

the petitioner's behavioral abnormality had not changed to the extent that the
petitioner was no longer likely to engage in a predatory act of sexual violence.

(d) The judge is not required to deny a petition under Subsection (c) if probable cause exists
to believe that the petitioner's behavioral abnormality has changed to the extent that the
petitioner is no longer likely to engage in a predatory act of sexual violence.
Sec. 841.124. HEARING ON UNAUTHORIZED PETITION FOR RELEASE.
(a) If as authorized by Section 841.123 the judge does not deny a petition for release filed by
the committed person without the case manager's authorization, the judge shall conduct
as soon as practicable a hearing on the petition.
(b) The petitioner and the state are entitled to an immediate examination of the person by an
expert.
(c) On request of the petitioner or the attorney representing the state, the court shall conduct
the hearing before a jury.
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(d) The burden of proof at the hearing is on the state to prove beyond a reasonable doubt that
the petitioner's behavioral abnormality has not changed to the extent that the petitioner is
no longer likely to engage in a predatory act of sexual violence.
SUBCHAPTER H. MISCELLANEOUS PROVISIONS
Sec. 841.141. RULEMAKING AUTHORITY.
(a) The office by rule shall administer this chapter. Rules adopted by the office under this
section must be consistent with the purposes of this chapter.
(b) The office by rule shall develop standards of care and case management for persons
committed under this chapter.
Sec. 841.142. RELEASE OR EXCHANGE OF INFORMATION.
(a) To protect the public and to enable an assessment or determination relating to whether a
person is a sexually violent predator, any entity that possesses relevant information
relating to the person shall release the information to an entity charged with making an
assessment or determination under this chapter.
(b) To protect the public and to enable the provision of supervision and treatment to a person
who is a sexually violent predator, any entity that possesses relevant information relating
to the person shall release the information to the case manager.
(c) On the written request of any attorney for another state or for a political subdivision in
another state, the Texas Department of Criminal Justice, the office, a service provider
contracting with one of those agencies, the multidisciplinary team, and the attorney
representing the state shall release to the attorney any available information relating to a
person that is sought in connection with an attempt to civilly commit the person as a
sexually violent predator in another state.
(d) To protect the public and to enable an assessment or determination relating to whether a
person is a sexually violent predator or to enable the provision of supervision and
treatment to a person who is a sexually violent predator, the Texas Department of
Criminal Justice, the office, a service provider contracting with one of those agencies, the
multidisciplinary team, and the attorney representing the state may exchange any
available information relating to the person.
(e) Information subject to release or exchange under this section includes information
relating to the supervision, treatment, criminal history, or physical or mental health of the
person, as appropriate, regardless of whether the information is otherwise confidential
and regardless of when the information was created or collected. The person's consent is
not required for release or exchange of information under this section.
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Sec. 841.143. REPORT, RECORD, OR STATEMENT SUBMITTED TO COURT.
(a) A psychological report, drug and alcohol report, treatment record, diagnostic report,
medical record, or victim impact statement submitted to the court under this chapter is
part of the record of the court.
(b) Notwithstanding Subsection (a), the report, record, or statement must be sealed and may
be opened only:
(1) on order of the judge;
(2) as provided by this chapter; or
(3) in connection with a criminal proceeding as otherwise provided by law.
Sec. 841.144. COUNSEL.
(a) Immediately after the filing of a petition under Section 841.041, a person subject to a
civil commitment proceeding under this chapter is entitled to the assistance of counsel at
all stages of the proceeding.
(b) If the person is indigent, the court shall appoint counsel as appropriate under Section
841.005 to assist the person.
Sec. 841.145. EXPERT.
(a) At the person's own expense, a person who is examined under this chapter may retain an
expert to perform an examination or participate in a civil commitment proceeding on the
person's behalf, including a biennial examination or other civil commitment proceeding
to assess the person's status as a sexually violent predator.
(b) On the request of an indigent person examined under this chapter, the judge shall
determine whether expert services for the person are necessary. If the judge determines
that the services are necessary, the judge shall appoint an expert to perform an
examination or participate in a civil commitment proceeding on the person's behalf and
shall approve compensation for the expert as appropriate under Subsection (c).
(c) The court shall approve reasonable compensation for expert services rendered on behalf
of an indigent person on the filing of a certified compensation claim supported by a
written statement specifying:
(1) time expended on behalf of the person;
(2) services rendered on behalf of the person;
(3) expenses incurred on behalf of the person; and
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(4) compensation received in the same case or for the same services from any other
source.
(d) The court shall ensure that an expert retained or appointed under this section has for
purposes of examination reasonable access to a person examined under this chapter, as
well as to all relevant medical and psychological records and reports.
Sec. 841.146. CIVIL COMMITMENT PROCEEDING; PROCEDURE AND COSTS.
(a) On request, a person subject to a civil commitment proceeding under this chapter and the
attorney representing the state are entitled to a jury trial or a hearing before a jury for that
proceeding, except for a proceeding set by the judge under Section 841.102(c)(1). The
number and selection of jurors are governed by Chapter 33, Code of Criminal Procedure.
(b) Except as otherwise provided by this subsection, a civil commitment proceeding is
subject to the rules of procedure and appeal for civil cases. To the extent of any conflict
between this chapter and the rules of procedure and appeal for civil cases, this chapter
controls.
(c) In an amount not to exceed $2,500, the State of Texas shall pay all costs associated with a
civil commitment proceeding conducted under Subchapter D. The State of Texas shall
pay the reasonable costs of state or appointed counsel or experts for any other civil
commitment proceeding conducted under this chapter and shall pay the reasonable costs
of the person's outpatient treatment and supervision.
Sec. 841.1461. CERTAIN EXPERT TESTIMONY NOT REQUIRED FOR CIVIL
COMMITMENT OF SEXUALLY VIOLENT PREDATOR.
A person who suffers from a behavioral abnormality as determined under this chapter is not
because of that abnormality a person of unsound mind for purposes of Section 15-a, Article I,
Texas Constitution.
Sec. 841.1462. PRIVILEGE FOR PERSONAL INFORMATION THAT IDENTIFIES
VICTIM.
Personal information, including a home address, home telephone number, and social security
account number, that identifies the victim of a person subject to a civil commitment
proceeding under this chapter is privileged from discovery by that person.
Sec. 841.1463. FAILURE TO GIVE NOTICE WITHIN RELEVANT PERIOD NOT
JURISDICTIONAL ERROR.
The periods within which notice must be given under this chapter are binding on all
appropriate persons as provided by this chapter, but a failure to give notice within the
relevant period is not a jurisdictional error.
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Sec. 841.147. IMMUNITY.
The following persons are immune from liability for good faith conduct under this chapter:
(1) an employee or officer of the Texas Department of Criminal Justice, the Department
of State Health Services, the Department of Aging and Disability Services, or the
office;
(2) a member of the multidisciplinary team established under Section 841.022;
(3) an employee of the civil division of the special prosecution unit charged with
initiating and pursuing civil commitment proceedings under this chapter; and
(4) a person providing, or contracting, appointed, or volunteering to perform, a tracking
service or another service under this chapter.
Sec. 841.150. EFFECT OF SUBSEQUENT COMMITMENT OR CONFINEMENT
ON ORDER OF CIVIL COMMITMENT.
(a) The duties imposed by this chapter are suspended for the duration of any confinement of
a person, or if applicable any other commitment of a person to a community center,
mental health facility, or state school, by governmental action.
(b) In this section:
(1) "Community center" means a center established under Subchapter A, Chapter 534.
(2) "Mental health facility" has the meaning assigned by Section 571.003.
(3) "State school" has the meaning assigned by Section 531.002.
Sec. 841.151. NOTICE OF RELEASE OF SEXUALLY VIOLENT PREDATOR.
(a) In this section:
(1) "Correctional facility" has the meaning assigned by Section 1.07, Penal Code.
(2) "Secure correctional facility" and "secure detention facility" have the meanings
assigned by Section 51.02, Family Code.
(b) This section applies to a person who has been civilly committed under this chapter and
who is detained or confined in a correctional facility, secure correctional facility, or
secure detention facility as a result of violating:
(1) a civil commitment requirement imposed under Section 841.082; or
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(2) a law of this state.
(c) Not later than the day preceding the date a correctional facility, secure correctional
facility, or secure detention facility releases a person who, at the time of the person's
detention or confinement, was civilly committed under this chapter as a sexually violent
predator, the facility shall notify the person's case manager in writing of the anticipated
date and time of the person's release.
(d) A case manager, on request, shall provide a correctional facility, a secure correctional
facility, or a secure detention facility with the case manager's appropriate contact
information for notification under Subsection (c).
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37.2-920
37.2-921

Appeal by Attorney General; emergency custody order.
Department to give notice of Sex Offender and Crimes Against
Minors Registry requirements to certain persons.

TEXT OF STATUTE
§ 37.2-900. Definitions.
As used in this chapter, unless the context requires a different meaning:
"Commissioner" means the Commissioner of Behavioral Health and Developmental Services.
"Defendant" means any person charged with a sexually violent offense who is deemed to be
an unrestorably incompetent defendant pursuant to § 19.2-169.3 and is referred for
commitment review pursuant to this chapter.
"Department" means the Department of Behavioral Health and Developmental Services.
"Director" means the Director of the Department of Corrections.
"Mental abnormality" or "personality disorder" means a congenital or acquired condition that
affects a person's emotional or volitional capacity and renders the person so likely to commit
sexually violent offenses that he constitutes a menace to the health and safety of others.
"Respondent" means the person who is subject of a petition filed under this chapter.
"Sexually violent offense" means a felony under (i) former § 18-54, former § 18.1-44,
subdivision 5 of § 18.2-31, § 18.2-61, 18.2-67.1, or 18.2-67.2; (ii) § 18.2-48 (ii), 18.2-48 (iii),
18.2-63, 18.2-64.1, or 18.2-67.3; (iii) subdivision 1 of § 18.2-31 where the abduction was
committed with intent to defile the victim; (iv) § 18.2-32 when the killing was in the
commission of, or attempt to commit rape, forcible sodomy, or inanimate or animate object
sexual penetration; (v) the laws of the Commonwealth for a forcible sexual offense
committed prior to July 1, 1981, where the criminal behavior is set forth in § 18.2-67.1 or
18.2-67.2, or is set forth in § 18.2-67.3; or (vi) conspiracy to commit or attempt to commit
any of the above offenses.
"Sexually violent predator" means any person who (i) has been convicted of a sexually
violent offense, or has been charged with a sexually violent offense and is unrestorably
incompetent to stand trial pursuant to § 19.2-169.3; and (ii) because of a mental abnormality
or personality disorder, finds it difficult to control his predatory behavior, which makes him
likely to engage in sexually violent acts.
§ 37.2-900.1. Office of Sexually Violent Predator Services.
There is hereby established within the Department of Behavioral Health and Developmental
Services, the Office of Sexually Violent Predator Services for the purpose of administering
the duties of the Department under this chapter.
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§ 37.2-901. Civil proceeding; rights of respondents; discovery.
In hearings and trials held pursuant to this chapter, respondents shall have the following
rights:
1. To receive adequate notice of the proceeding.
2. To be represented by counsel.
3. To remain silent or to testify.
4. To be present during the hearing or trial.
5. To present evidence and to cross-examine witnesses.
6. To view and copy all petitions and reports in the court file.
In no event shall a respondent be permitted, as a part of any proceedings under this chapter,
to raise challenges to the validity of his prior criminal or institutional convictions, charges, or
sentences, or the computation of his term of confinement.
In no event shall a respondent be permitted to raise defenses or objections based on defects in
the institution of proceedings under this chapter unless such defenses or objections have been
raised in a written motion to dismiss, stating the legal and factual grounds therefor, filed with
the court at least 14 days before the hearing or trial.
All proceedings conducted hereunder are civil proceedings. However, no discovery shall be
allowed prior to the probable cause hearing. After the probable cause hearing, no discovery
other than that provided in this section shall be allowed without prior leave of the court.
Counsel for the respondent and any expert employed or appointed pursuant to this chapter
may possess and copy the victim impact statement or presentence or postsentence report. In
no event shall the respondent be permitted to retain or copy a victim impact statement or
presentence or postsentence report.
§ 37.2-902. Commitment Review Committee; membership.
A. The Director shall establish a Commitment Review Committee (CRC) to screen, evaluate,
and make recommendations regarding prisoners and defendants for the purposes of this
chapter. The CRC shall be under the supervision of the Department of Corrections.
Members of the CRC and any licensed psychiatrists or licensed clinical psychologists
providing examinations under subsection B of § 37.2-904 shall be immune from personal
liability while acting within the scope of their duties except for gross negligence or
intentional misconduct.
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B. The CRC shall consist of seven members to be appointed as follows: (i) three full-time
employees of the Department of Corrections, appointed by the Director; (ii) three fulltime employees of the Department, appointed by the Commissioner, at least one of whom
shall be a psychiatrist or psychologist licensed to practice in the Commonwealth who is
skilled in the diagnosis and risk assessment of sex offenders and knowledgeable about the
treatment of sex offenders; and (iii) one assistant or deputy attorney general, appointed by
the Attorney General. Initial appointments by the Director and the Commissioner shall be
for terms as follows: one member each for two years, one member each for three years,
and one member each for four years. The initial appointment by the Attorney General
shall be for a term of four years. Thereafter, all appointments to the CRC shall be for
terms of four years, and vacancies shall be filled for the unexpired terms. Four members
shall constitute a quorum.
C. The CRC shall meet at least monthly and at other times as it deems appropriate. The CRC
shall elect a chairman from its membership to preside during meetings.
§ 37.2-903. (Effective until January 1, 2013) Database of prisoners convicted of sexually
violent offenses; maintained by Department of Corrections; notice of pending release to
CRC.
A. The Director shall establish and maintain a database of each prisoner in his custody who
is (i) incarcerated for a sexually violent offense or (ii) serving or will serve concurrent or
consecutive time for another offense in addition to time for a sexually violent offense.
The database shall include the following information regarding each prisoner: (a) the
prisoner's criminal record and (b) the prisoner's sentences and scheduled date of release.
A prisoner who is serving or will serve concurrent or consecutive time for other offenses
in addition to his time for a sexually violent offense, shall remain in the database until
such time as he is released from the custody or supervision of the Department of
Corrections or Virginia Parole Board for all of his charges. Prior to the initial assessment
of a prisoner under subsection C, the Director shall order a national criminal history
records check to be conducted on the prisoner.
B. Each month, the Director shall review the database and identify all such prisoners who
are scheduled for release from prison within 10 months from the date of such review who
receive a score of five or more on the Static-99 or a similar score on a comparable,
scientifically validated instrument designated by the Commissioner, or a score of four on
the Static-99 or a similar score on a comparable, scientifically validated instrument if the
sexually violent offense mandating the prisoner's evaluation under this section was a
violation of § 18.2-67.3 where the victim was under the age of 13 and suffered physical
bodily injury and any of the following where the victim was under the age of 13: § 18.261, 18.2-67.1, or 18.2-67.2.
C. If the Director and the Commissioner agree that no specific scientifically validated
instrument exists to measure the risk assessment of a prisoner, the prisoner may instead
be screened by a licensed psychiatrist, licensed clinical psychologist, or a licensed mental
health professional certified by the Board of Psychology as a sex offender treatment
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provider pursuant to § 54.1-3600 for an initial determination of whether or not the
prisoner may meet the definition of a sexually violent predator.
D. Upon the identification of such prisoners, the Director shall forward their names, their
scheduled dates of release, and copies of their files to the CRC for assessment.
§ 37.2-903. (Effective January 1, 2013) Database of prisoners convicted of sexually
violent offenses; maintained by Department of Corrections; notice of pending release to
CRC.
A. The Director shall establish and maintain a database of each prisoner in his custody who
is (i) incarcerated for a sexually violent offense or (ii) serving or will serve concurrent or
consecutive time for another offense in addition to time for a sexually violent offense.
The database shall include the following information regarding each prisoner: (a) the
prisoner's criminal record and (b) the prisoner's sentences and scheduled date of release.
A prisoner who is serving or will serve concurrent or consecutive time for other offenses
in addition to his time for a sexually violent offense shall remain in the database until
such time as he is released from the custody or supervision of the Department of
Corrections or Virginia Parole Board for all of his charges. Prior to the initial assessment
of a prisoner under subsection C, the Director shall order a national criminal history
records check to be conducted on the prisoner.
B. Each month, the Director shall review the database and identify all such prisoners who
are scheduled for release from prison within 10 months from the date of such review or
have been referred to the Director by the Virginia Parole Board under rules adopted by
the Board (i) who receive a score of five or more on the Static-99 or a similar score on a
comparable, scientifically validated instrument designated by the Commissioner, (ii) who
receive a score of four on the Static-99 or a similar score on a comparable, scientifically
validated instrument if the sexually violent offense mandating the prisoner's evaluation
under this section was a violation of § 18.2-61, 18.2-67.1, 18.2-67.2, or 18.2-67.3 where
the victim was under the age of 13, or (iii) whose records reflect such aggravating
circumstances that the Director determines the offender appears to meet the definition of
a sexually violent predator. The Director may exclude from referral prisoners who are so
incapacitated by a permanent and debilitating medical condition or a terminal illness so
as to represent no threat to public safety.
C. If the Director and the Commissioner agree that no specific scientifically validated
instrument exists to measure the risk assessment of a prisoner, the prisoner may instead
be screened by a licensed psychiatrist, licensed clinical psychologist, or a licensed mental
health professional certified by the Board of Psychology as a sex offender treatment
provider pursuant to § 54.1-3600 for an initial determination of whether or not the
prisoner may meet the definition of a sexually violent predator.
D. The Commissioner shall forward to the Director the records of all defendants who have
been charged with a sexually violent offense and found unrestorably incompetent to stand
trial, and ordered to be screened pursuant to § 19.2-169.3. The Director, applying the

VIRGINIA - 5

SOCC Statutes - 342

Sex Offender Civil Commitment Statutes – VIRGINIA

procedure identified in subsection B, shall identify those defendants who shall be referred
to the CRC for assessment.
E. Upon the identification of such prisoners and defendants screened pursuant to subsections
B, C, and D, the Director shall forward their names, their scheduled dates of release,
court orders finding the defendants unrestorably incompetent, and copies of their files to
the CRC for assessment.
§ 37.2-904. (Effective until January 1, 2013) CRC assessment of prisoners or defendants
eligible for commitment as sexually violent predators; mental health examination;
recommendation.
A. Within 120 days of receiving notice from the Director pursuant to § 37.2-903 regarding a
prisoner who is in the database, or from a court referring a defendant pursuant to § 19.2169.3, the CRC shall (i) complete its assessment of the prisoner or defendant for possible
commitment pursuant to subsection B and (ii) forward its written recommendation
regarding the prisoner or defendant to the Attorney General pursuant to subsection C.
B. CRC assessments of eligible prisoners or defendants shall include a mental health
examination, including a personal interview, of the prisoner or defendant by a licensed
psychiatrist or a licensed clinical psychologist who is designated by the Commissioner,
skilled in the diagnosis and risk assessment of sex offenders, knowledgeable about the
treatment of sex offenders, and not a member of the CRC. If the prisoner's or defendant's
name was forwarded to the CRC based upon an evaluation by a licensed psychiatrist or
licensed clinical psychologist, a different licensed psychiatrist or licensed clinical
psychologist shall perform the examination for the CRC. The licensed psychiatrist or
licensed clinical psychologist shall determine whether the prisoner or defendant is a
sexually violent predator, as defined in § 37.2-900, and forward the results of this
evaluation and any supporting documents to the CRC for its review.
The CRC assessment may be based on:
An actuarial evaluation, clinical evaluation, or any other information or evaluation
determined by the CRC to be relevant, including but not limited to a review of (i) the
prisoner's or defendant's institutional history and treatment record, if any; (ii) his criminal
background; and (iii) any other factor that is relevant to the determination of whether he
is a sexually violent predator.
C. Following the examination and review conducted pursuant to subsection B, the CRC
shall recommend that the prisoner or defendant (i) be committed as a sexually violent
predator pursuant to this chapter; (ii) not be committed, but be placed in a conditional
release program as a less restrictive alternative; or (iii) not be committed because he does
not meet the definition of a sexually violent predator. To assist the Attorney General in
his review, the Department of Corrections, the CRC, and the psychiatrist or psychologist
who conducts the mental health examination pursuant to this section shall provide the
Attorney General with all evaluation reports, prisoner records, criminal records, medical
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files, and any other documentation relevant to determining whether a prisoner or
defendant is a sexually violent predator.
D. Pursuant to clause (ii) of subsection C, the CRC may recommend that a prisoner or
defendant enter a conditional release program if it finds that (i) he does not need inpatient
treatment, but needs outpatient treatment and monitoring to prevent his condition from
deteriorating to a degree that he would need inpatient treatment; (ii) appropriate
outpatient supervision and treatment are reasonably available; (iii) there is significant
reason to believe that, if conditionally released, he would comply with the conditions
specified; and (iv) conditional release will not present an undue risk to public safety.
E. Notwithstanding any other provision of law, any mental health professional employed or
appointed pursuant to subsection B or § 37.2-907 shall be permitted to copy and possess
any presentence or postsentence reports and victim impact statements. The mental health
professional shall not disseminate the contents of the reports or the actual reports to any
person or entity and shall only utilize the reports for use in examinations, creating reports,
and testifying in any proceedings pursuant to this article.
F. If the CRC deems it necessary to have the services of additional experts in order to
complete its review of the prisoner or defendant, the Commissioner shall appoint such
qualified experts as are needed.
§ 37.2-904. (Effective January 1, 2013) CRC assessment of prisoners or defendants
eligible for commitment as sexually violent predators; mental health examination;
recommendation.
A. Within 180 days of receiving from the Director the name of a prisoner or defendant who
has been assessed by the Director pursuant to § 37.2-903, the CRC shall (i) complete its
assessment of the prisoner or defendant for possible commitment pursuant to subsection
B and (ii) forward its written recommendation regarding the prisoner or defendant to the
Attorney General pursuant to subsection C.
B. CRC assessments of eligible prisoners or defendants shall include a mental health
examination, including a personal interview, of the prisoner or defendant by a licensed
psychiatrist or a licensed clinical psychologist who is designated by the Commissioner,
skilled in the diagnosis and risk assessment of sex offenders, knowledgeable about the
treatment of sex offenders, and not a member of the CRC. If the prisoner's or defendant's
name was forwarded to the CRC based upon an evaluation by a licensed psychiatrist or
licensed clinical psychologist, a different licensed psychiatrist or licensed clinical
psychologist shall perform the examination for the CRC. The licensed psychiatrist or
licensed clinical psychologist shall determine whether the prisoner or defendant is a
sexually violent predator, as defined in § 37.2-900, and forward the results of this
evaluation and any supporting documents to the CRC for its review.
The CRC assessment may be based on:
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An actuarial evaluation, clinical evaluation, or any other information or evaluation
determined by the CRC to be relevant, including but not limited to a review of (i) the
prisoner's or defendant's institutional history and treatment record, if any; (ii) his criminal
background; and (iii) any other factor that is relevant to the determination of whether he
is a sexually violent predator.
C. Following the examination and review conducted pursuant to subsection B, the CRC
shall recommend that the prisoner or defendant (i) be committed as a sexually violent
predator pursuant to this chapter; (ii) not be committed, but be placed in a conditional
release program as a less restrictive alternative; or (iii) not be committed because he does
not meet the definition of a sexually violent predator. To assist the Attorney General in
his review, the Department of Corrections, the CRC, and the psychiatrist or psychologist
who conducts the mental health examination pursuant to this section shall provide the
Attorney General with all evaluation reports, prisoner records, criminal records, medical
files, and any other documentation relevant to determining whether a prisoner or
defendant is a sexually violent predator.
D. Pursuant to clause (ii) of subsection C, the CRC may recommend that a prisoner or
defendant enter a conditional release program if it finds that (i) he does not need inpatient
treatment, but needs outpatient treatment and monitoring to prevent his condition from
deteriorating to a degree that he would need inpatient treatment; (ii) appropriate
outpatient supervision and treatment are reasonably available; (iii) there is significant
reason to believe that, if conditionally released, he would comply with the conditions
specified; and (iv) conditional release will not present an undue risk to public safety.
E. Notwithstanding any other provision of law, any mental health professional employed or
appointed pursuant to subsection B or § 37.2-907 shall be permitted to copy and possess
any presentence or postsentence reports and victim impact statements. The mental health
professional shall not disseminate the contents of the reports or the actual reports to any
person or entity and shall only utilize the reports for use in examinations, creating reports,
and testifying in any proceedings pursuant to this article.
F. If the CRC deems it necessary to have the services of additional experts in order to
complete its review of the prisoner or defendant, the Commissioner shall appoint such
qualified experts as are needed.
§ 37.2-905. Review of prisoners convicted of a sexually violent offense; review of
unrestorably incompetent defendants charged with sexually violent offenses; petition
for commitment; notice to Department of Corrections or referring court regarding
disposition of review.
A. Upon receipt of a recommendation by the CRC regarding an eligible prisoner or an
unrestorably incompetent defendant for review pursuant to § 19.2-169.3, the Attorney
General shall have 90 days to conduct a review of the prisoner or defendant and (i) file a
petition for the civil commitment of the prisoner or defendant as a sexually violent
predator and stating sufficient facts to support such allegation or (ii) notify the Director
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and Commissioner, in the case of a prisoner, or the referring court and the Commissioner,
in the case of an unrestorably incompetent defendant, that he will not file a petition for
commitment. Petitions for commitment shall be filed in the circuit court for the judicial
circuit or district in which the prisoner was last convicted of a sexually violent offense or
in the circuit court for the judicial circuit or district in which the defendant was deemed
unrestorably incompetent and referred for commitment review pursuant to § 19.2-169.3.
B. If the Attorney General decides not to file a petition for the civil commitment of a
prisoner or defendant, or if a petition is filed but is dismissed for any reason, the Attorney
General and the Director may share any relevant information with the probation and
parole officer who is to supervise the prisoner and with the Department to the extent
allowed by state and federal law.
§ 37.2-905.1. Substantial compliance.
The provisions of §§ 37.2-903, 37.2-904, and 37.2-905 are procedural and not substantive or
jurisdictional. Absent a showing of failure to follow these provisions as a result of gross
negligence or willful misconduct, it shall be presumed that there has been substantial
compliance with these provisions.
§ 37.2-905.2. Access to records.
A. Notwithstanding any other provision of law and for the purpose of performing their
duties and obligations under this chapter, the Department of Corrections, the
Commitment Review Committee, the Department, and the Office of the Attorney General
are authorized to possess, copy, and use all records, including records under seal, from all
state and local courts, clerks, departments, agencies, boards, and commissions, including
but not limited to: offices of attorneys for the Commonwealth, Virginia State Police, local
police and sheriffs' departments, local schools, colleges and universities, Department of
Juvenile Justice, court services units, community services boards, Department, state and
local departments of social services and probation and parole districts. Upon request, the
records, documents, notes, recordings or other information of any kind shall be provided
to the Department of Corrections, the Commitment Review Committee, the Department,
or the Office of the Attorney General within 20 days of receiving such request.
B. Notwithstanding any other provision of law, the Department of Corrections, the
Commitment Review Committee, the Department, and the Office of the Attorney General
may possess, copy and use presentence reports, postsentence reports, and victim impact
statements, including records under seal, for all lawful purposes under this chapter.
§ 37.2-906. Probable cause hearing; procedures.
A. Upon the filing of a petition alleging that the respondent is a sexually violent predator,
the circuit court shall (i) forthwith order that until a final order is entered in the
proceeding, in the case of a prisoner, he remain in the secure custody of the Department
of Corrections or, in the case of a defendant, he remain in the secure custody of the
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Department and (ii) schedule a hearing within 90 days to determine whether probable
cause exists to believe that the respondent is a sexually violent predator. The respondent
may waive his right to a hearing under this section. A continuance extending the case
beyond the 90 days may be granted to either the Attorney General or the respondent upon
good cause shown or by agreement of the parties. The clerk shall mail a copy of the
petition to the attorney appointed or retained for the respondent and to the person in
charge of the facility in which the respondent is then confined. The person in charge of
the facility shall cause the petition to be delivered to the respondent and shall certify the
delivery to the clerk. In addition, a written explanation of the sexually violent predator
involuntary commitment process and the statutory protections associated with the process
shall be given to the respondent at the time the petition is delivered.
B. Any hearing or proceeding under this section may be conducted using a two-way
electronic video and audio communication system to provide for the appearance of any
parties and witnesses. Any two-way electronic video and audio communication system
shall meet the standards set forth in subsection B of § 19.2-3.1.
C. Prior to any hearing under this section, the judge shall ascertain if the respondent is
represented by counsel and, if he is not represented by counsel, the judge shall appoint an
attorney to represent him. However, if the respondent requests an opportunity to employ
counsel, the court shall give him a reasonable opportunity to employ counsel at his own
expense.
D. A respondent who has refused to cooperate with a mental health examination required
pursuant to § 37.2-904 may, within 21 days of the retention of counsel or appointment of
counsel, rescind his refusal and elect to cooperate with the mental health examination.
Counsel for the respondent shall provide written notice of the respondent's election to
cooperate with the mental health examination to the court and the attorney for the
Commonwealth within 30 days of the retention or appointment of counsel, and the
probable cause hearing shall be stayed until 30 days after receipt of the mental health
examiner's report. The mental health examination shall be conducted in accordance with
subsection B of § 37.2-904. Results of the evaluation shall be filed with the court and
copies of the results shall be provided to counsel for the parties. The mental health
examiner's itemized account of expenses, duly sworn to, shall be presented to the court
and, when allowed, shall be certified to the Supreme Court for payment out of the state
treasury and shall be charged against the appropriations made to pay criminal charges.
In the event that a respondent refuses to cooperate with the mental health examination
required by § 37.2-904 or fails or refuses to cooperate with the mental health examination
following rescission of his refusal pursuant to this subsection, the court shall admit
evidence of such failure or refusal and shall bar the respondent from introducing his own
expert psychiatric and psychological evidence.
E. At the probable cause hearing, the judge shall (i) verify the respondent's identity and (ii)
determine whether probable cause exists to believe that he is a sexually violent predator.
The existence of any prior convictions or charges may be shown with affidavits or
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documentary evidence. The details underlying the commission of an offense or behavior
that led to a prior conviction or charge may be shown by affidavits or documentary
evidence, including but not limited to, hearing and/or trial transcripts, probation and
parole and sentencing reports, police and sheriffs' reports, and mental health evaluations.
If he meets the qualifications set forth in subsection B of § 37.2-904, the expert witness
may be permitted to testify at the probable cause hearing as to his diagnosis, his opinion
as to whether the respondent meets the definition of a sexually violent predator, his
recommendations as to treatment, and the basis for his opinions. Such opinions shall not
be dispositive of whether the respondent is a sexually violent predator.
F. In the case of a prisoner in the custody of the Department of Corrections, if the judge
finds that there is not probable cause to believe that the respondent is a sexually violent
predator, the judge shall dismiss the petition, and the respondent shall remain in the
custody of the Department of Corrections until his scheduled date of release from prison.
In the case of a defendant, if the judge finds that there is not probable cause to believe the
respondent is a sexually violent predator, the judge shall dismiss the petition and order
that the respondent be discharged, involuntarily admitted pursuant to §§ 37.2-814 through
37.2-819, or certified for admission pursuant to § 37.2-806.
§ 37.2-907. Right to assistance of experts; compensation.
A. Upon a finding of probable cause the judge shall ascertain if the respondent is requesting
expert assistance. If the respondent requests expert assistance and has not employed an
expert at his own expense, the judge shall appoint such experts as he deems necessary.
However, if the respondent refused to cooperate with the mental health examination
required pursuant to § 37.2-904 or failed or refused to cooperate with a mental health
examination following rescission of a refusal pursuant to § 37.2-906, any expert
appointed to assist the respondent shall not be permitted to testify at trial nor shall any
report of any such expert be admissible. Any expert employed or appointed pursuant to
this section shall be a licensed psychiatrist or licensed clinical psychologist who is skilled
in the diagnosis and risk assessment of sex offenders and knowledgeable about the
treatment of sex offenders, and who is not a member of the CRC. Any expert employed
or appointed pursuant to this section shall have reasonable access to all relevant medical
and psychological records and reports pertaining to the respondent. No such expert shall
be permitted to testify as a witness on behalf of the respondent unless that expert has
prepared a written report detailing his findings and conclusions and has submitted his
report, along with all supporting data, to the court, the Attorney General, and counsel for
the respondent. Such report shall be submitted no less than 45 days prior to the trial of the
matter unless a different time period is agreed to by the parties.
B. Each psychiatrist, psychologist, or other expert appointed by the court to render
professional service pursuant to this chapter who is not regularly employed by the
Commonwealth, except by the University of Virginia School of Medicine and the
Virginia Commonwealth University School of Medicine, shall receive a reasonable fee
for such service. The fee shall be determined in each instance by the court that appointed
the expert, in accordance with guidelines established by the Supreme Court after
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consultation with the Department. The fee shall not exceed $5,000. However, in addition,
if any such expert is required to appear as a witness in any hearing held pursuant to this
chapter, he shall receive mileage and a fee of $750 for each day during which he is
required to serve. An itemized account of expenses, duly sworn to, shall be presented to
the court, and, when allowed, shall be certified to the Supreme Court for payment out of
the state treasury, and shall be charged against the appropriations made to pay criminal
charges. Allowance for the fee and for the per diem authorized shall also be made by
order of the court, duly certified to the Supreme Court, for payment out of the
appropriation to pay criminal charges.
§ 37.2-908. Trial; right to trial by jury; standard of proof; discovery.
A. Within 120 days after the completion of the probable cause hearing held pursuant to §
37.2-906, the court shall conduct a trial to determine whether the respondent is a sexually
violent predator. A continuance extending the case beyond the 120 days may be granted
to either the Attorney General or the respondent upon good cause shown or by agreement
of the parties.
B. The Attorney General or the respondent shall have the right to a trial by jury. Seven
persons from a panel of 13 shall constitute a jury in such cases. If a jury determines that
the respondent is a sexually violent predator, a unanimous verdict shall be required. If no
demand is made by either party for a trial by jury, the trial shall be before the court.
C. The court or jury shall determine whether, by clear and convincing evidence, the
respondent is a sexually violent predator. If the court or jury does not find clear and
convincing evidence that the respondent is a sexually violent predator, the court shall, in
the case of a prisoner, direct that he be returned to the custody of the Department of
Corrections. The Department of Corrections shall immediately release him if his
scheduled release date has passed, or hold him until his scheduled release date. In the
case of a defendant, if the court or jury does not find by clear and convincing evidence
that he is a sexually violent predator, the court shall order that he be discharged,
involuntarily admitted pursuant to §§ 37.2-814 through 37.2-819, or certified for
admission pursuant to § 37.2-806.
If he meets the qualifications set forth in subsection B of § 37.2-904 or 37.2-907, any
expert witness may be permitted to testify at the trial as to his diagnosis, his opinion as to
whether the respondent meets the definition of a sexually violent predator, his
recommendation as to treatment, and the basis for his opinions. Such opinions shall not
be dispositive of whether the respondent is a sexually violent predator.
D. If the court or jury finds the respondent to be a sexually violent predator, the court shall
then determine that the respondent shall be committed or continue the trial for not less
than 45 days nor more than 60 days pursuant to subsection E. A continuance extending
the case beyond the 60 days may be granted to either the Attorney General or the
respondent upon good cause shown or by agreement of the parties. In making its
determination, the court may consider (i) the nature and circumstances of the sexually

VIRGINIA - 12

SOCC Statutes - 349

Sex Offender Civil Commitment Statutes – VIRGINIA

violent offense for which the respondent was charged or convicted, including the age and
maturity of the victim; (ii) the results of any actuarial test, including the likelihood of
recidivism; (iii) the results of any diagnostic tests previously administered to the
respondent under this chapter; (iv) the respondent's mental history, including treatments
for mental illness or mental disorders, participation in and response to therapy or
treatment, and any history of previous hospitalizations; (v) the respondent's present
mental condition; (vi) the respondent's disciplinary record and types of infractions he
may have committed while incarcerated or hospitalized; (vii) the respondent's living
arrangements and potential employment if he were to be placed on conditional release;
(viii) the availability of transportation and appropriate supervision to ensure participation
by the respondent in necessary treatment; and (ix) any other factors that the court deems
relevant. If after considering the factors listed in § 37.2-912, the court finds that there is
no suitable less restrictive alternative to involuntary secure inpatient treatment, the judge
shall by written order and specific findings so certify and order that the respondent be
committed to the custody of the Department for appropriate inpatient treatment in a
secure facility designated by the Commissioner. Respondents committed pursuant to this
chapter are subject to the provisions of § 19.2-174.1 and Chapter 11 (§ 37.2-1100 et seq.).
E. If the court determines to continue the trial to receive additional evidence on possible
alternatives to commitment, the court shall require the Commissioner to submit a report
to the court, the Attorney General, and counsel for the respondent suggesting possible
alternatives to commitment. The court shall then reconvene the trial and receive
testimony on the possible alternatives to commitment. At the conclusion of testimony on
the possible alternatives to commitment, the court shall consider: (i) the treatment needs
of the respondent; (ii) whether less restrictive alternatives to commitment have been
investigated and deemed suitable; (iii) whether any such alternatives will accommodate
needed and appropriate supervision and treatment plans for the respondent, including but
not limited to, therapy or counseling, access to medications, availability of travel, and
location of proposed residence; and (iv) whether any such alternatives will accommodate
needed and appropriate regular psychological or physiological testing, including but not
limited to, penile plethysmograph testing or sexual interest testing. If the court finds these
criteria are adequately addressed and the court finds that the respondent meets the criteria
for conditional release set forth in § 37.2-912, the court shall order that the respondent be
returned to the custody of the Department of Corrections to be processed for conditional
release as a sexually violent predator pursuant to his conditional release plan. The court
shall also order the respondent to be subject to electronic monitoring of his location by
means of a GPS (Global Positioning System) tracking device, or other similar device, at
all times while he is on conditional release. Access to anti-androgen medications or other
medication prescribed to lower blood serum testosterone shall not be used as a primary
reason for determining that less restrictive alternatives are appropriate pursuant to this
chapter.
F. The Department shall recommend a specific course of treatment and programs for
provision of such treatment and shall monitor the respondent's compliance with such
treatment as may be ordered by the court under this section, unless the respondent is on
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parole or probation, in which case the parole or probation officer shall monitor his
compliance.
G. In the event of a mistrial, the court shall direct that the prisoner remain in the secure
custody of the Department of Corrections or the defendant remain in the secure custody
of the Department until another trial is conducted. Any subsequent trial following a
mistrial shall be held within 90 days of the previous trial.
§ 37.2-909. Placement of committed respondents.
A. Any respondent committed pursuant to this chapter shall be placed in the custody of the
Department for control, care, and treatment until such time as the respondent's mental
abnormality or personality disorder has so changed that the respondent will not present an
undue risk to public safety. The Department shall provide such control, care, and
treatment at a secure facility operated by it or may contract with private or public entities,
in or outside of the Commonwealth, or with other states to provide comparable control,
care, or treatment. At all times, respondents committed for control, care, and treatment by
the Department pursuant to this chapter shall be kept in a secure facility. Respondents
committed under this chapter shall be segregated by sight and sound at all times from
prisoners in the custody of a correctional facility. The Commissioner may make treatment
and management decisions regarding committed respondents in his custody without
obtaining prior approval of or review by the committing court.
B. Prior to the siting of a new facility or the designation of an existing facility to be
operated by the Department for the control, care, and treatment of committed respondents,
the Commissioner shall notify the state elected officials for and the local governing body
of the jurisdiction of the proposed location, designation, or expansion of the facility.
Upon receiving such notice, the local governing body of the jurisdiction of the proposed
site or where the existing facility is located may publish a descriptive notice concerning
the proposed site or existing facility in a newspaper of general circulation in the
jurisdiction.
The Commissioner also shall establish an advisory committee relating to any facility for
which notice is required by this subsection or any facility being operated for the purpose
of the control, care, and treatment of committed respondents. The advisory committee
shall consist of state and local elected officials and representatives of community
organizations serving the jurisdiction in which the facility is proposed to be or is located.
Upon request, the members of the appropriate advisory committee shall be notified
whenever the Department increases the number of beds in the relevant facility.
C. Notwithstanding any other provision of law, when any respondent is committed under
this article, the Department of Corrections and the Office of the Attorney General shall
provide to the Department of Behavioral Health and Developmental Services, a copy of
all relevant criminal history information, medical and mental health records, presentence
or postsentence reports and victim impact statements, and the mental health evaluations
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performed pursuant to subsection B of § 37.2-904 and § 37.2-907, for use in the treatment
and evaluation of the committed respondent.

§ 37.2-910. Review of continuation of secure inpatient treatment hearing; procedure
and reports; disposition.
A. The committing court shall conduct a hearing 12 months after the date of commitment to
assess each respondent's need for secure inpatient treatment. A hearing for assessment
shall be conducted at yearly intervals for five years and at biennial intervals thereafter.
The court shall schedule the matter for hearing as soon as possible after it becomes due,
giving the matter priority over all pending matters before the court. A continuance
extending the review may be granted to either the Attorney General or the respondent
upon good cause shown or by agreement of the parties. Whenever practicable, the
hearing for assessment shall be conducted using a two-way electronic video and audio
communication system that meets the standards set forth in subsection B of § 19.2-3.1.
B. Prior to the hearing, the Commissioner shall provide to the court a report reevaluating the
respondent's condition and recommending treatment. The report shall be prepared by a
licensed psychiatrist or a licensed clinical psychologist skilled in the diagnosis and risk
assessment of sex offenders and knowledgeable about the treatment of sex offenders. If
the Commissioner's report recommends discharge or the respondent requests discharge,
the respondent's condition and need for secure inpatient treatment shall be evaluated by a
second person with such credentials who is not currently treating the respondent. Any
professional person who conducts a second evaluation of a respondent shall submit a
report of his findings to the court and the Commissioner. A copy of any report submitted
pursuant to this subsection shall be sent to the Attorney General.
C. The burden of proof at the hearing shall be upon the Commonwealth to prove to the court
by clear and convincing evidence that the respondent remains a sexually violent predator.
D. If the court finds, based upon the report and other evidence provided at the hearing, that
the respondent is no longer a sexually violent predator, the court shall release the
respondent from secure inpatient treatment. If the court finds that the respondent remains
a sexually violent predator, it shall order that he remain in the custody of the
Commissioner for secure inpatient hospitalization and treatment or that he be
conditionally released. To determine if the respondent shall be conditionally released, the
court shall determine if the respondent meets the criteria for conditional release set forth
in § 37.2-912. If the court orders that the respondent be conditionally released, the court
shall allow the Department no less than 30 days and no more than 60 days to prepare a
conditional release plan. Any such plan must be able to accommodate needed and
appropriate supervision and treatment plans for the respondent, including but not limited
to, therapy or counseling, access to medications, availability of travel, location of
residence, and regular psychological monitoring of the respondent if called for, including
polygraph examinations, penile plethysmograph testing, or sexual interest testing, if
necessary. Access to anti-androgen medications or other medication prescribed to lower
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blood serum testosterone shall not be used as a primary reason for determining that less
restrictive alternatives are appropriate pursuant to this chapter.
If the court places the respondent on conditional release, the court shall order the
respondent to be subject to electronic monitoring of his location by means of a GPS
(Global Positioning System) tracking device, or other similar device, at all times while he
is on conditional release.

§ 37.2-911. Petition for release; hearing; procedures.
A. The Commissioner may petition the committing court for conditional release of the
committed respondent at any time he believes the committed respondent's condition has
so changed that he is no longer in need of secure inpatient treatment. The Commissioner
may petition the committing court for unconditional release of the committed respondent
at any time he believes the committed respondent's condition has so changed that he is no
longer a sexually violent predator. The petition shall be accompanied by a report of
clinical findings supporting the petition and by a conditional release or discharge plan, as
applicable, prepared by the Department. The committed respondent may petition the
committing court for release only once in each year in which no annual judicial review is
required pursuant to § 37.2-910. The party petitioning for release shall transmit a copy of
the petition to the Attorney General and the Commissioner.
B. Upon the submission of a petition pursuant to this section, the committing court shall
conduct the proceedings according to the procedures set forth in § 37.2-910.
§ 37.2-912. Conditional release; criteria; conditions; reports.
A. At any time the court considers the respondent's need for secure inpatient treatment
pursuant to this chapter, it shall place the respondent on conditional release if it finds that
(i) he does not need secure inpatient treatment but needs outpatient treatment or
monitoring to prevent his condition from deteriorating to a degree that he would need
secure inpatient treatment; (ii) appropriate outpatient supervision and treatment are
reasonably available; (iii) there is significant reason to believe that the respondent, if
conditionally released, would comply with the conditions specified; and (iv) conditional
release will not present an undue risk to public safety. In making its determination, the
court may consider (i) the nature and circumstances of the sexually violent offense for
which the respondent was charged or convicted, including the age and maturity of the
victim; (ii) the results of any actuarial test, including the likelihood of recidivism; (iii) the
results of any diagnostic tests previously administered to the respondent under this
chapter; (iv) the respondent's mental history, including treatments for mental illness or
mental disorders, participation in and response to therapy or treatment, and any history of
previous hospitalizations; (v) the respondent's present mental condition; (vi) the
respondent's response to treatment while in secure inpatient treatment or on conditional
release, including his disciplinary record and any infractions; (vii) the respondent's living
arrangements and potential employment if he were to be placed on conditional release;
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(viii) the availability of transportation and appropriate supervision to ensure participation
by the respondent in necessary treatment; and (ix) any other factors that the court deems
relevant. The court shall subject the respondent to the orders and conditions it deems will
best meet his need for treatment and supervision and best serve the interests of justice and
society. In all cases of conditional release, the court shall order the respondent to be
subject to electronic monitoring of his location by means of a GPS (Global Positioning
System) tracking device, or other similar device, at all times while he is on conditional
release.
The Department or, if the respondent is on parole or probation, the respondent's parole or
probation officer shall implement the court's conditional release orders and shall submit
written reports to the court on the respondent's progress and adjustment in the community
no less frequently than every six months. The Department of Behavioral Health and
Developmental Services is authorized to contract with the Department of Corrections to
provide services for the monitoring and supervision of sexually violent predators who are
on conditional release.
The Department or, if the respondent is on parole or probation, the respondent's parole or
probation officer shall send a copy of each written report submitted to the court and
copies of all correspondence with the court pursuant to this section to the Attorney
General and the Commissioner.
B. Notwithstanding any other provision of law, when any respondent is placed on
conditional release under this article, the Department of Corrections and the Office of the
Attorney General shall provide to the Department, or if the respondent is on parole or
probation, the respondent's parole or probation officer, all relevant criminal history
information, medical and mental health records, presentence and postsentence reports and
victim impact statements, and the mental health evaluations performed pursuant to this
chapter, for use in the management and treatment of the respondent placed on conditional
release. Any information or document provided pursuant to this subsection shall not be
subject to disclosure under the Virginia Freedom of Information Act (§ 2.2-3700 et seq.).
§ 37.2-913. Emergency custody of conditionally released respondents; revocation of
conditional release.
A. A judicial officer may issue an emergency custody order, upon the sworn petition of any
responsible person or upon his own motion, based upon probable cause to believe that a
respondent on conditional release within his judicial district has violated the conditions of
his release and is no longer a proper subject for conditional release. The judicial officer
shall forward a copy of the petition and the emergency custody order to the circuit court
that conditionally released the respondent, the Attorney General, and the Department.
Petitions and orders for emergency custody of conditionally released respondents
pursuant to this section may be filed, issued, served, or executed by electronic means,
with or without the use of two-way electronic video and audio communication, and
returned in the same manner with the same force, effect, and authority as an original
document. All signatures thereon shall be treated as original signatures.
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B. The emergency custody order shall require a law-enforcement officer to take the
respondent into custody immediately. A law-enforcement officer may lawfully go to or
be sent beyond the territorial limits of the county, city, or town in which he serves to any
point in the Commonwealth for the purpose of executing an emergency custody order
pursuant to this section. The respondent shall be transported to a secure facility specified
by the Department where a person designated by the Department who is skilled in the
diagnosis and risk assessment of sex offenders and knowledgeable about the treatment of
sex offenders shall, as soon as practicable, perform a mental health examination of the
respondent, including a personal interview. The mental health evaluator shall consider the
criteria in § 37.2-912 and shall opine whether the respondent remains suitable for
conditional release. The evaluator shall report his findings and conclusions in writing to
the Department, the Office of the Attorney General, counsel for the respondent, and the
court in which the petition was filed. The evaluator's report shall become part of the
record in the case.
C. The respondent on conditional release shall remain in custody until a hearing is held in
the circuit court that conditionally released the respondent on the motion or petition to
determine if he should be returned to the custody of the Commissioner. The hearing shall
be given priority on the court's docket.
D. The respondent's failure to comply with the conditions of release, including outpatient
treatment, may be admitted into evidence. The evaluator designated in subsection B may
be permitted to testify at the hearing as to his diagnosis, his opinion as to whether the
respondent remains suitable for conditional release, his recommendation as to treatment
and supervision, and the basis for his opinions. If upon hearing the evidence, the court
finds that the respondent on conditional release has violated the conditions of his release
and that the violation of conditions was sufficient to render him no longer suitable for
conditional release, the court shall revoke his conditional release and order him returned
to the custody of the Commissioner for secure inpatient treatment. The respondent may
petition the court for re-release pursuant to the conditions set forth in § 37.2-911 no
sooner than six months from his return to custody. The respondent petitioning for rerelease shall transmit a copy of the petition to the Attorney General and the
Commissioner.
§ 37.2-914. Modification or removal of conditions; notice; objections; review.
A. The court that placed the person on conditional release may modify conditions of release
or remove conditions placed on release pursuant to § 37.2-912, upon petition of the
Department, the supervising parole or probation officer, the Attorney General, or the
person on conditional release or upon its own motion based on reports of the Department
or the supervising parole or probation officer. However, the person on conditional release
may petition only annually commencing six months after the conditional release order is
issued. Upon petition, the court shall require the Department or, if the person is on parole
or probation, the person's parole or probation officer to provide a report on the person's
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progress while on conditional release. The party petitioning for release shall transmit a
copy of the petition to the Attorney General and the Commissioner.
B. As it deems appropriate based on the Department's or parole or probation officer's report
and any other evidence provided to it, the court may issue a proposed order for
modification or removal of conditions. The court shall provide notice of the order and
their right to object to it within 21 days of its issuance to the person, the Department or
parole or probation officer, and the Attorney General. The proposed order shall become
final if no objection is filed within 21 days of its issuance. If an objection is so filed, the
court shall conduct a hearing at which the person on conditional release, the Attorney
General, and the Department or the parole or probation officer have an opportunity to
present evidence challenging the proposed order. At the conclusion of the hearing, the
court shall issue an order specifying conditions of release or removing existing conditions
of release.
§ 37.2-915. Representation of Commonwealth and person subject to commitment;
nature of proceedings.
The Attorney General shall represent the Commonwealth in all proceedings held pursuant to
this chapter. The Attorney General shall receive prior written notice of all proceedings held
under this chapter in which he is to represent the Commonwealth.
The court shall appoint counsel for the person subject to commitment or conditional release
pursuant to subsection C of § 37.2-906 unless the person waives his right to counsel. The
court shall consider appointment of the person who represented the person in previous
proceedings.
All proceedings held under this chapter shall be civil proceedings.
§ 37.2-916. Authority of Commissioner; delegation to board; liability.
For the purposes of carrying out the duties of this chapter, the Commissioner may appoint an
advisory board composed of persons with demonstrated expertise in such matters. The
Department shall assist the board in its administrative and technical duties. The membership
of the board shall include (i) a citizen appointed by the Commissioner, (ii) a psychiatrist or
psychologist licensed to practice in the Commonwealth who is skilled in the diagnosis of
mental abnormalities and personality disorders associated with violent sex offenders and who
is a full-time employee of the Department of Corrections, to be appointed by its director, (iii)
a member of the Department of State Police, and (iv) such other members as deemed
appropriate by the Commissioner. Members of the board shall exercise their powers and
duties without compensation, except that members of the board who are not state employees
shall be reimbursed by the Department for their approved travel expenses to the meetings of
this board at the approved state rate. Members of the board shall be immune from personal
liability while acting within the scope of their duties except for intentional misconduct.
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§ 37.2-917. Escape of persons committed; penalty.
Any person committed to the custody of the Commissioner pursuant to this chapter who
escapes from custody shall be guilty of a Class 6 felony.
§ 37.2-918. Persons on conditional release leaving Commonwealth; penalty.
Any person placed on conditional release pursuant to this chapter who leaves the
Commonwealth without permission from the court that conditionally released the person or
fails to return to the Commonwealth in violation of a court order shall be guilty of a Class 6
felony.
§ 37.2-919. Postrelease supervision of Department; commission of new criminal offense
by person committed to Department.
A. If a person committed to the Department of Behavioral Health and Developmental
Services, whether in involuntary secure inpatient treatment or on conditional release, who
is also on probation, parole, or postrelease supervision, fails to comply with any
conditions established by the Department, or fails to comply with the terms of a treatment
plan, the Department shall so notify the Department of Corrections or the person's
probation and parole officer.
B. If a person committed to the Department of Behavioral Health and Developmental
Services is arrested for a felony or Class 1 or 2 misdemeanor offense, he shall be
transported to a judicial officer forthwith for a bond determination in accordance with the
provisions of § 19.2-80. If the judicial officer admits the accused to bail, he shall, upon
his admission to bail, be immediately transported back into the custody of the Department
of Behavioral Health and Developmental Services. If, after trial for this offense, no active
period of incarceration is imposed, or if the person is acquitted or the charges are
withdrawn or dismissed, he shall be returned to the Department of Behavioral Health and
Developmental Services pursuant to his commitment. If a period of active incarceration
of 12 months or longer is imposed or any suspended sentence is revoked resulting in the
person being returned to the Department of Corrections for a period of active
incarceration of 12 months or longer, the person shall not be entitled to an annual or
biennial review hearing pursuant to § 37.2-910 until 12 months after he has been returned
to the custody of the Commissioner. Such reincarceration shall toll the provisions of §
37.2-910.
§ 37.2-920. Appeal by Attorney General; emergency custody order.
In any case in which the Attorney General successfully appeals the trial court's denial of
probable cause, denial of civil commitment or conditional release, or discharge or placement
on conditional release after an annual review hearing, upon the issuance of the mandate by
the Supreme Court of Virginia, the trial court shall immediately issue an emergency custody
order to any local law-enforcement official to have the person taken into custody and held in
the local correctional facility, pending further appropriate proceedings.
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§ 37.2-921. Department to give notice of Sex Offender and Crimes Against Minors
Registry requirements to certain persons.
A. Prior to the release or discharge of any committed respondent for whom registration with
the Sex Offender and Crimes Against Minors Registry is required pursuant to Chapter 9
(§ 9.1-900 et seq.) of Title 9.1, the Department shall give notice to the committed
respondent of his duty to register with the State Police. A person required to register shall
register, submit to be photographed as part of the registration, and provide information
regarding place of employment, if available, to the Department. The Department shall
also obtain from that person all necessary registration information, including fingerprints
and photographs of a type and kind approved by the Department of State Police, inform
the person of his duties regarding reregistration and change of address, and inform the
person of his duty to register. The Department shall forward the registration information
to the Department of State Police on the date of the committed respondent's release or
discharge.
B. Whenever a person required to register has failed to comply with the provisions of
subsection A, the Department shall promptly investigate or request the State Police
promptly investigate and, if there is probable cause to believe a violation has occurred,
obtain a warrant or assist in obtaining an indictment charging a violation of § 18.2-472.1
in the jurisdiction in which the person was released or discharged. The Department shall
notify the State Police forthwith of such actions taken pursuant to this section.
C. The Department shall notify the State Police immediately upon discovering the escape of
any committed respondent for whom registration with the Sex Offender and Crimes
Against Minors Registry is required pursuant to Chapter 9 (§ 9.1-900 et seq.) of Title 9.1.
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TEXT OF STATUTE
71.09.010 Findings.
The legislature finds that a small but extremely dangerous group of sexually violent predators
exist who do not have a mental disease or defect that renders them appropriate for the
existing involuntary treatment act, chapter 71.05 RCW, which is intended to be a short-term
civil commitment system that is primarily designed to provide short-term treatment to
individuals with serious mental disorders and then return them to the community. In contrast
to persons appropriate for civil commitment under chapter 71.05 RCW, sexually violent
predators generally have personality disorders and/or mental abnormalities which are
unamenable to existing mental illness treatment modalities and those conditions render them
likely to engage in sexually violent behavior. The legislature further finds that sex offenders'
likelihood of engaging in repeat acts of predatory sexual violence is high. The existing
involuntary commitment act, chapter 71.05 RCW, is inadequate to address the risk to
reoffend because during confinement these offenders do not have access to potential victims
and therefore they will not engage in an overt act during confinement as required by the
involuntary treatment act for continued confinement. The legislature further finds that the
prognosis for curing sexually violent offenders is poor, the treatment needs of this population
are very long term, and the treatment modalities for this population are very different than the
traditional treatment modalities for people appropriate for commitment under the involuntary
treatment act.
71.09.015 Finding — Intent — Clarification.
The legislature finds that presentation of evidence related to conditions of a less restrictive
alternative that are beyond the authority of the court to order, and that would not exist in the
absence of a court order, reduces the public respect for the rule of law and for the authority of
the courts. Consequently, the legislature finds that the decision in In re the Detention of
Casper Ross, 102 Wn. App 108 (2000), is contrary to the legislature's intent. The legislature
hereby clarifies that it intends, and has always intended, in any proceeding under this chapter
that the court and jury be presented only with conditions that would exist or that the court
would have the authority to order in the absence of a finding that the person is a sexually
violent predator.
71.09.020 Definitions.
Unless the context clearly requires otherwise, the definitions in this section apply throughout
this chapter.
(1) "Department" means the department of social and health services.
(2) "Health care facility" means any hospital, hospice care center, licensed or certified health
care facility, health maintenance organization regulated under chapter 48.46 RCW,
federally qualified health maintenance organization, federally approved renal dialysis
center or facility, or federally approved blood bank.
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(3) "Health care practitioner" means an individual or firm licensed or certified to engage
actively in a regulated health profession.
(4) "Health care services" means those services provided by health professionals licensed
pursuant to RCW 18.120.020(4).
(5) "Health profession" means those licensed or regulated professions set forth in RCW
18.120.020(4).
(6) "Less restrictive alternative" means court-ordered treatment in a setting less restrictive
than total confinement which satisfies the conditions set forth in RCW 71.09.092. A less
restrictive alternative may not include placement in the community protection program as
pursuant to RCW 71A.12.230.
(7) "Likely to engage in predatory acts of sexual violence if not confined in a secure facility"
means that the person more probably than not will engage in such acts if released
unconditionally from detention on the sexually violent predator petition. Such likelihood
must be evidenced by a recent overt act if the person is not totally confined at the time the
petition is filed under RCW 71.09.030.
(8) "Mental abnormality" means a congenital or acquired condition affecting the emotional
or volitional capacity which predisposes the person to the commission of criminal sexual
acts in a degree constituting such person a menace to the health and safety of others.
(9) "Personality disorder" means an enduring pattern of inner experience and behavior that
deviates markedly from the expectations of the individual's culture, is pervasive and
inflexible, has onset in adolescence or early adulthood, is stable over time and leads to
distress or impairment. Purported evidence of a personality disorder must be supported
by testimony of a licensed forensic psychologist or psychiatrist.
(10) "Predatory" means acts directed towards: (a) Strangers; (b) individuals with whom a
relationship has been established or promoted for the primary purpose of victimization; or
(c) persons of casual acquaintance with whom no substantial personal relationship exists.
(11) "Prosecuting agency" means the prosecuting attorney of the county where the person
was convicted or charged or the attorney general if requested by the prosecuting attorney,
as provided in RCW 71.09.030.
(12) "Recent overt act" means any act, threat, or combination thereof that has either caused
harm of a sexually violent nature or creates a reasonable apprehension of such harm in
the mind of an objective person who knows of the history and mental condition of the
person engaging in the act or behaviors.
(13) "Risk potential activity" or "risk potential facility" means an activity or facility that
provides a higher incidence of risk to the public from persons conditionally released from
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the special commitment center. Risk potential activities and facilities include: Public and
private schools, school bus stops, licensed day care and licensed preschool facilities,
public parks, publicly dedicated trails, sports fields, playgrounds, recreational and
community centers, churches, synagogues, temples, mosques, public libraries, public and
private youth camps, and others identified by the department following the hearings on a
potential site required in RCW 71.09.315. For purposes of this chapter, "school bus
stops" does not include bus stops established primarily for public transit.
(14) "Secretary" means the secretary of social and health services or the secretary's
designee.
(15) "Secure facility" means a residential facility for persons civilly confined under the
provisions of this chapter that includes security measures sufficient to protect the
community. Such facilities include total confinement facilities, secure community
transition facilities, and any residence used as a court-ordered placement under RCW
71.09.096.
(16) "Secure community transition facility" means a residential facility for persons civilly
committed and conditionally released to a less restrictive alternative under this chapter. A
secure community transition facility has supervision and security, and either provides or
ensures the provision of sex offender treatment services. Secure community transition
facilities include but are not limited to the facility established pursuant to RCW
71.09.250(1)(a)(i) and any community-based facilities established under this chapter and
operated by the secretary or under contract with the secretary.
(17) "Sexually violent offense" means an act committed on, before, or after July 1, 1990,
that is: (a) An act defined in Title 9A RCW as rape in the first degree, rape in the second
degree by forcible compulsion, rape of a child in the first or second degree, statutory rape
in the first or second degree, indecent liberties by forcible compulsion, indecent liberties
against a child under age fourteen, incest against a child under age fourteen, or child
molestation in the first or second degree; (b) a felony offense in effect at any time prior to
July 1, 1990, that is comparable to a sexually violent offense as defined in (a) of this
subsection, or any federal or out-of-state conviction for a felony offense that under the
laws of this state would be a sexually violent offense as defined in this subsection; (c) an
act of murder in the first or second degree, assault in the first or second degree, assault of
a child in the first or second degree, kidnapping in the first or second degree, burglary in
the first degree, residential burglary, or unlawful imprisonment, which act, either at the
time of sentencing for the offense or subsequently during civil commitment proceedings
pursuant to this chapter, has been determined beyond a reasonable doubt to have been
sexually motivated, as that term is defined in RCW 9.94A.030; or (d) an act as described
in chapter 9A.28 RCW, that is an attempt, criminal solicitation, or criminal conspiracy to
commit one of the felonies designated in (a), (b), or (c) of this subsection.
(18) "Sexually violent predator" means any person who has been convicted of or charged
with a crime of sexual violence and who suffers from a mental abnormality or personality
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disorder which makes the person likely to engage in predatory acts of sexual violence if
not confined in a secure facility.
(19) "Total confinement facility" means a secure facility that provides supervision and sex
offender treatment services in a total confinement setting. Total confinement facilities
include the special commitment center and any similar facility designated as a total
confinement facility by the secretary.
71.09.025 Notice to prosecuting attorney prior to release.
(1)
(a) When it appears that a person may meet the criteria of a sexually violent predator as
defined in *RCW 71.09.020(16), the agency with jurisdiction shall refer the person in
writing to the prosecuting attorney of the county in which an action under this chapter
may be filed pursuant to RCW 71.09.030 and the attorney general, three months prior
to:
(i) The anticipated release from total confinement of a person who has been
convicted of a sexually violent offense;
(ii) The anticipated release from total confinement of a person found to have
committed a sexually violent offense as a juvenile;
(iii) Release of a person who has been charged with a sexually violent offense and
who has been determined to be incompetent to stand trial pursuant to RCW
10.77.086(4); or
(iv) Release of a person who has been found not guilty by reason of insanity of a
sexually violent offense pursuant to **RCW 10.77.020(3).
(b) The agency shall provide the prosecuting agency with all relevant information
including but not limited to the following information:
(i) A complete copy of the institutional records compiled by the department of
corrections relating to the person, and any such out-of-state department of
corrections' records, if available;
(ii) A complete copy, if applicable, of any file compiled by the indeterminate
sentence review board relating to the person;
(iii)All records relating to the psychological or psychiatric evaluation and/or
treatment of the person;
(iv) A current record of all prior arrests and convictions, and full police case reports
relating to those arrests and convictions; and
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(v) A current mental health evaluation or mental health records review.
(c) The prosecuting agency has the authority, consistent with ***RCW 72.09.345(3), to
obtain all records relating to the person if the prosecuting agency deems such records
are necessary to fulfill its duties under this chapter. The prosecuting agency may only
disclose such records in the course of performing its duties pursuant to this chapter,
unless otherwise authorized by law.
(d) The prosecuting agency has the authority to utilize the inquiry judge procedures of
chapter 10.27 RCW prior to the filing of any action under this chapter to seek the
issuance of compulsory process for the production of any records necessary for a
determination of whether to seek the civil commitment of a person under this chapter.
Any records obtained pursuant to this process may only be disclosed by the
prosecuting agency in the course of performing its duties pursuant to this chapter, or
unless otherwise authorized by law.
(2) The agency, its employees, and officials shall be immune from liability for any good-faith
conduct under this section.
(3) As used in this section, "agency with jurisdiction" means that agency with the authority to
direct the release of a person serving a sentence or term of confinement and includes the
department of corrections, the indeterminate sentence review board, and the department
of social and health services.
71.09.030 Sexually violent predator petition — Filing.
(1) A petition may be filed alleging that a person is a sexually violent predator and stating
sufficient facts to support such allegation when it appears that: (a) A person who at any
time previously has been convicted of a sexually violent offense is about to be released
from total confinement; (b) a person found to have committed a sexually violent offense
as a juvenile is about to be released from total confinement; (c) a person who has been
charged with a sexually violent offense and who has been determined to be incompetent
to stand trial is about to be released, or has been released, pursuant to RCW 10.77.086(4);
(d) a person who has been found not guilty by reason of insanity of a sexually violent
offense is about to be released, or has been released, pursuant to RCW *10.77.020(3),
10.77.110 (1) or (3), or 10.77.150; or (e) a person who at any time previously has been
convicted of a sexually violent offense and has since been released from total
confinement and has committed a recent overt act.
(2) The petition may be filed by:
(a) The prosecuting attorney of a county in which:
(i)

The person has been charged or convicted with a sexually violent offense;
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(ii)

A recent overt act occurred involving a person covered under subsection
(1)(e) of this section; or

(iii)

The person committed a recent overt act, or was charged or convicted of a
criminal offense that would qualify as a recent overt act, if the only sexually
violent offense charge or conviction occurred in a jurisdiction other than
Washington; or

(b) The attorney general, if requested by the county prosecuting attorney identified in (a)
of this subsection. If the county prosecuting attorney requests that the attorney
general file and prosecute a case under this chapter, then the county shall charge the
attorney general only the fees, including filing and jury fees, that would be charged
and paid by the county prosecuting attorney, if the county prosecuting attorney
retained the case.
71.09.040 Sexually violent predator petition — Probable cause hearing — Judicial
determination — Transfer to total confinement facility upon probable cause
determination.
(1) Upon the filing of a petition under RCW 71.09.030, the judge shall determine whether
probable cause exists to believe that the person named in the petition is a sexually violent
predator. If such determination is made the judge shall direct that the person be taken into
custody and notify the office of public defense of the potential need for representation.
(2) Within seventy-two hours after a person is taken into custody pursuant to subsection (1)
of this section, the court shall provide the person with notice of, and an opportunity to
appear in person at, a hearing to contest probable cause as to whether the person is a
sexually violent predator. In order to assist the person at the hearing, within twenty-four
hours of service of the petition, the prosecuting agency shall provide to the person or his
or her counsel a copy of all materials provided to the prosecuting agency by the referring
agency pursuant to RCW 71.09.025, or obtained by the prosecuting agency pursuant to
RCW 71.09.025(1) (c) and (d). At this hearing, the court shall (a) verify the person's
identity, and (b) determine whether probable cause exists to believe that the person is a
sexually violent predator. At the probable cause hearing, the state may rely upon the
petition and certification for determination of probable cause filed pursuant to RCW
71.09.030. The state may supplement this with additional documentary evidence or live
testimony. The person may be held in total confinement at the county jail until the trial
court renders a decision after the conclusion of the seventy-two hour probable cause
hearing. The county shall be entitled to reimbursement for the cost of housing and
transporting the person pursuant to rules adopted by the secretary.
(3) At the probable cause hearing, the person shall have the following rights in addition to the
rights previously specified: (a) To be represented by counsel, and if the person is indigent
as defined in RCW 10.101.010, to have office of public defense contracted counsel
appointed as provided in RCW 10.101.020; (b) to present evidence on his or her behalf;
(c) to cross-examine witnesses who testify against him or her; (d) to view and copy all
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petitions and reports in the court file. The court must permit a witness called by either
party to testify by telephone. Because this is a special proceeding, discovery pursuant to
the civil rules shall not occur until after the hearing has been held and the court has issued
its decision.
(4) If the probable cause determination is made, the judge shall direct that the person be
transferred to the custody of the department of social and health services for placement in
a total confinement facility operated by the department. In no event shall the person be
released from confinement prior to trial.
71.09.045 Indigent defense services — Activities beyond the scope of representation by
the office of public defense.
The following activities, unless provided as part of investigation and preparation for any
hearing or trial under this chapter, are beyond the scope of representation of an attorney
under contract with the office of public defense pursuant to chapter 2.70 RCW for the
purposes of providing indigent defense services in sexually violent predator civil
commitment proceedings:
(1) Investigation or legal representation challenging the conditions of confinement at the
special commitment center or any secure community transition facility;
(2) Investigation or legal representation for making requests under the public records act,
chapter 42.56 RCW;
(3) Legal representation or advice regarding filing a grievance with the department as part of
its grievance policy or procedure;
(4) Such other activities as may be excluded by policy or contract with the office of public
defense.
71.09.050 Trial — Rights of parties.
(1) Within forty-five days after the completion of any hearing held pursuant to RCW
71.09.040, the court shall conduct a trial to determine whether the person is a sexually
violent predator. The trial may be continued upon the request of either party and a
showing of good cause, or by the court on its own motion in the due administration of
justice, and when the respondent will not be substantially prejudiced. The prosecuting
agency shall have a right to a current evaluation of the person by experts chosen by the
state. The judge may require the person to complete any or all of the following
procedures or tests if requested by the evaluator: (a) A clinical interview; (b)
psychological testing; (c) plethysmograph testing; and (d) polygraph testing. The judge
may order the person to complete any other procedures and tests relevant to the
evaluation. The state is responsible for the costs of the evaluation. At all stages of the
proceedings under this chapter, any person subject to this chapter shall be entitled to the
assistance of counsel, and if the person is indigent as defined in RCW 10.101.010, the
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court, as provided in RCW 10.101.020, shall appoint office of public defense contracted
counsel to assist him or her. The person shall be confined in a secure facility for the
duration of the trial.
(2) Whenever any indigent person is subjected to an evaluation under this chapter, the office
of public defense is responsible for the cost of one expert or professional person to
conduct an evaluation on the person's behalf. When the person wishes to be evaluated by
a qualified expert or professional person of his or her own choice, the expert or
professional person must be permitted to have reasonable access to the person for the
purpose of such evaluation, as well as to all relevant medical and psychological records
and reports. In the case of a person who is indigent, the court shall, upon the person's
request, assist the person in obtaining an expert or professional person to perform an
evaluation or participate in the trial on the person's behalf. Nothing in this chapter
precludes the person from paying for additional expert services at his or her own expense.
(3) The person, the prosecuting agency, or the judge shall have the right to demand that the
trial be before a twelve-person jury. If no demand is made, the trial shall be before the
court.
71.09.055 Expert evaluations of indigent persons — Costs.
(1) The office of public defense is responsible for the cost of one expert or professional
person conducting an evaluation on an indigent person's behalf as provided in RCW
71.09.050, 71.09.070, or 71.09.090.
(2) Expert evaluations are capped at ten thousand dollars, to include all professional fees,
travel, per diem, and other costs. Partial evaluations are capped at five thousand five
hundred dollars and expert services apart from an evaluation, exclusive of testimony at
trial or depositions, are capped at six thousand dollars.
(3) The office of public defense will pay for the costs related to the evaluation of an indigent
person by an additional examiner or in excess of the stated fee caps only upon a finding
by the superior court that such appointment or extraordinary fees are for good cause.
71.09.060 Trial — Determination — Commitment procedures.
(1) The court or jury shall determine whether, beyond a reasonable doubt, the person is a
sexually violent predator. In determining whether or not the person would be likely to
engage in predatory acts of sexual violence if not confined in a secure facility, the fact
finder may consider only placement conditions and voluntary treatment options that
would exist for the person if unconditionally released from detention on the sexually
violent predator petition. The community protection program under RCW 71A.12.230
may not be considered as a placement condition or treatment option available to the
person if unconditionally released from detention on a sexually violent predator petition.
When the determination is made by a jury, the verdict must be unanimous.
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If, on the date that the petition is filed, the person was living in the community after
release from custody, the state must also prove beyond a reasonable doubt that the person
had committed a recent overt act. If the state alleges that the prior sexually violent
offense that forms the basis for the petition for commitment was an act that was sexually
motivated as provided in *RCW 71.09.020(15)(c), the state must prove beyond a
reasonable doubt that the alleged sexually violent act was sexually motivated as defined
in RCW 9.94A.030.
If the court or jury determines that the person is a sexually violent predator, the person
shall be committed to the custody of the department of social and health services for
placement in a secure facility operated by the department of social and health services for
control, care, and treatment until such time as: (a) The person's condition has so changed
that the person no longer meets the definition of a sexually violent predator; or (b)
conditional release to a less restrictive alternative as set forth in RCW 71.09.092 is in the
best interest of the person and conditions can be imposed that would adequately protect
the community.
If the court or unanimous jury decides that the state has not met its burden of proving that
the person is a sexually violent predator, the court shall direct the person's release.
If the jury is unable to reach a unanimous verdict, the court shall declare a mistrial and set
a retrial within forty-five days of the date of the mistrial unless the prosecuting agency
earlier moves to dismiss the petition. The retrial may be continued upon the request of
either party accompanied by a showing of good cause, or by the court on its own motion
in the due administration of justice provided that the respondent will not be substantially
prejudiced. In no event may the person be released from confinement prior to retrial or
dismissal of the case.
(2) If the person charged with a sexually violent offense has been found incompetent to stand
trial, and is about to be or has been released pursuant to RCW 10.77.086(4), and his or
her commitment is sought pursuant to subsection (1) of this section, the court shall first
hear evidence and determine whether the person did commit the act or acts charged if the
court did not enter a finding prior to dismissal under RCW 10.77.086(4) that the person
committed the act or acts charged. The hearing on this issue must comply with all the
procedures specified in this section. In addition, the rules of evidence applicable in
criminal cases shall apply, and all constitutional rights available to defendants at criminal
trials, other than the right not to be tried while incompetent, shall apply. After hearing
evidence on this issue, the court shall make specific findings on whether the person did
commit the act or acts charged, the extent to which the person's incompetence or
developmental disability affected the outcome of the hearing, including its effect on the
person's ability to consult with and assist counsel and to testify on his or her own behalf,
the extent to which the evidence could be reconstructed without the assistance of the
person, and the strength of the prosecution's case. If, after the conclusion of the hearing
on this issue, the court finds, beyond a reasonable doubt, that the person did commit the
act or acts charged, it shall enter a final order, appealable by the person, on that issue, and
may proceed to consider whether the person should be committed pursuant to this section.

WASHINGTON - 11

SOCC Statutes - 369

Sex Offender Civil Commitment Statutes – WASHINGTON

(3) Except as otherwise provided in this chapter, the state shall comply with RCW 10.77.220
while confining the person. During all court proceedings where the person is present, the
person shall be detained in a secure facility. If the proceedings last more than one day, the
person may be held in the county jail for the duration of the proceedings, except the
person may be returned to the department's custody on weekends and court holidays if
the court deems such a transfer feasible. The county shall be entitled to reimbursement
for the cost of housing and transporting the person pursuant to rules adopted by the
secretary. The department shall not place the person, even temporarily, in a facility on the
grounds of any state mental facility or regional habilitation center because these
institutions are insufficiently secure for this population.
(4) A court has jurisdiction to order a less restrictive alternative placement only after a
hearing ordered pursuant to RCW 71.09.090 following initial commitment under this
section and in accord with the provisions of this chapter.
71.09.070 Annual examinations of persons committed under chapter — Suspension of
section.
(1) Each person committed under this chapter shall have a current examination of his or her
mental condition made by the department of social and health services at least once every
year. The annual report shall include consideration of whether the committed person
currently meets the definition of a sexually violent predator and whether conditional
release to a less restrictive alternative is in the best interest of the person and conditions
can be imposed that would adequately protect the community. The department of social
and health services shall file this periodic report with the court that committed the person
under this chapter. The report shall be in the form of a declaration or certification in
compliance with the requirements of RCW 9A.72.085 and shall be prepared by a
professionally qualified person as defined by rules adopted by the secretary. A copy of
the report shall be served on the prosecuting agency involved in the initial commitment
and upon the committed person and his or her counsel. The committed person may retain,
or if he or she is indigent and so requests, the court may appoint a qualified expert or a
professional person to examine him or her, and such expert or professional person shall
have access to all records concerning the person.
(2) During any period of confinement pursuant to a criminal conviction, or for any period of
detention awaiting trial on criminal charges, this section is suspended. Upon the return of
the person committed under this chapter to the custody of the department, the department
shall initiate an examination of the person's mental condition. The examination must
comply with the requirements of subsection (1) of this section.
71.09.080 Rights of persons committed under this chapter — Use of personal computers
regulated.
(1) Any person subjected to restricted liberty as a sexually violent predator pursuant to this
chapter shall not forfeit any legal right or suffer any legal disability as a consequence of
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any actions taken or orders made, other than as specifically provided in this chapter, or as
otherwise authorized by law.
(2)
(a) Any person committed or detained pursuant to this chapter shall be prohibited from
possessing or accessing a personal computer if the resident's individualized treatment
plan states that access to a computer is harmful to bringing about a positive response
to a specific and certain phase or course of treatment.
(b) A person who is prohibited from possessing or accessing a personal computer under
(a) of this subsection shall be permitted to access a limited functioning personal
computer capable of word processing and limited data storage on the computer only
that does not have: (i) Internet access capability; (ii) an optical drive, external drive,
universal serial bus port, or similar drive capability; or (iii) the capability to display
photographs, images, videos, or motion pictures, or similar display capability from
any drive or port capability listed under (b)(ii) of this subsection.
(3) Any person committed pursuant to this chapter has the right to adequate care and
individualized treatment. The department of social and health services shall keep records
detailing all medical, expert, and professional care and treatment received by a committed
person, and shall keep copies of all reports of periodic examinations made pursuant to
this chapter. All such records and reports shall be made available upon request only to:
The committed person, his or her attorney, the prosecuting agency, the court, the
protection and advocacy agency, or another expert or professional person who, upon
proper showing, demonstrates a need for access to such records.
(4) At the time a person is taken into custody or transferred into a facility pursuant to a
petition under this chapter, the professional person in charge of such facility or his or her
designee shall take reasonable precautions to inventory and safeguard the personal
property of the persons detained or transferred. A copy of the inventory, signed by the
staff member making it, shall be given to the person detained and shall, in addition, be
open to inspection to any responsible relative, subject to limitations, if any, specifically
imposed by the detained person. For purposes of this subsection, "responsible relative"
includes the guardian, conservator, attorney, spouse, parent, adult child, or adult brother
or sister of the person. The facility shall not disclose the contents of the inventory to any
other person without consent of the patient or order of the court.
(5) Nothing in this chapter prohibits a person presently committed from exercising a right
presently available to him or her for the purpose of obtaining release from confinement,
including the right to petition for a writ of habeas corpus.
(6) No indigent person may be conditionally released or unconditionally discharged under
this chapter without suitable clothing, and the secretary shall furnish the person with such
sum of money as is required by RCW 72.02.100 for persons without ample funds who are
released from correctional institutions. As funds are available, the secretary may provide
payment to the indigent persons conditionally released pursuant to this chapter consistent
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with the optional provisions of RCW 72.02.100 and 72.02.110, and may adopt rules to do
so.
(7) If a civil commitment petition is dismissed, or a trier of fact determines that a person does
not meet civil commitment criteria, the person shall be released within twenty-four hours
of service of the release order on the superintendent of the special commitment center, or
later by agreement of the person who is the subject of the petition.
71.09.085 Medical care — Contracts for services.
(1) Notwithstanding any other provisions of law, the secretary may enter into contracts with
health care practitioners, health care facilities, and other entities or agents as may be
necessary to provide basic medical care to residents. The contracts shall not cause the
termination of classified employees of the department rendering the services at the time
the contract is executed.
(2) In contracting for services, the secretary is authorized to provide for indemnification of
health care practitioners who cannot obtain professional liability insurance through
reasonable effort, from liability on any action, claim, or proceeding instituted against
them arising out of the good faith performance or failure of performance of services on
behalf of the department. The contracts may provide that for the purposes of chapter 4.92
RCW only, those health care practitioners with whom the department has contracted shall
be considered state employees.
71.09.090 Petition for conditional release to less restrictive alternative or unconditional
discharge — Procedures — Suspension of section.
(1) If the secretary determines that the person's condition has so changed that either: (a) The
person no longer meets the definition of a sexually violent predator; or (b) conditional
release to a less restrictive alternative is in the best interest of the person and conditions
can be imposed that adequately protect the community, the secretary shall authorize the
person to petition the court for conditional release to a less restrictive alternative or
unconditional discharge. The petition shall be filed with the court and served upon the
prosecuting agency responsible for the initial commitment. The court, upon receipt of the
petition for conditional release to a less restrictive alternative or unconditional discharge,
shall within forty-five days order a hearing.
(2)
(a) Nothing contained in this chapter shall prohibit the person from otherwise petitioning
the court for conditional release to a less restrictive alternative or unconditional
discharge without the secretary's approval. The secretary shall provide the committed
person with an annual written notice of the person's right to petition the court for
conditional release to a less restrictive alternative or unconditional discharge over the
secretary's objection. The notice shall contain a waiver of rights. The secretary shall
file the notice and waiver form and the annual report with the court. If the person
does not affirmatively waive the right to petition, the court shall set a show cause
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hearing to determine whether probable cause exists to warrant a hearing on whether
the person's condition has so changed that: (i) He or she no longer meets the
definition of a sexually violent predator; or (ii) conditional release to a proposed less
restrictive alternative would be in the best interest of the person and conditions can be
imposed that would adequately protect the community.
(b) The committed person shall have a right to have an attorney represent him or her at
the show cause hearing, which may be conducted solely on the basis of affidavits or
declarations, but the person is not entitled to be present at the show cause hearing. At
the show cause hearing, the prosecuting agency shall present prima facie evidence
establishing that the committed person continues to meet the definition of a sexually
violent predator and that a less restrictive alternative is not in the best interest of the
person and conditions cannot be imposed that adequately protect the community. In
making this showing, the state may rely exclusively upon the annual report prepared
pursuant to RCW 71.09.070. The committed person may present responsive affidavits
or declarations to which the state may reply.
(c) If the court at the show cause hearing determines that either: (i) The state has failed to
present prima facie evidence that the committed person continues to meet the
definition of a sexually violent predator and that no proposed less restrictive
alternative is in the best interest of the person and conditions cannot be imposed that
would adequately protect the community; or (ii) probable cause exists to believe that
the person's condition has so changed that: (A) The person no longer meets the
definition of a sexually violent predator; or (B) release to a proposed less restrictive
alternative would be in the best interest of the person and conditions can be imposed
that would adequately protect the community, then the court shall set a hearing on
either or both issues.
(d) If the court has not previously considered the issue of release to a less restrictive
alternative, either through a trial on the merits or through the procedures set forth in
RCW 71.09.094(1), the court shall consider whether release to a less restrictive
alternative would be in the best interests of the person and conditions can be imposed
that would adequately protect the community, without considering whether the
person's condition has changed. The court may not find probable cause for a trial
addressing less restrictive alternatives unless a proposed less restrictive alternative
placement meeting the conditions of RCW 71.09.092 is presented to the court at the
show cause hearing.
(3)
(a) At the hearing resulting from subsection (1) or (2) of this section, the committed
person shall be entitled to be present and to the benefit of all constitutional
protections that were afforded to the person at the initial commitment proceeding.
The prosecuting agency shall represent the state and shall have a right to a jury trial
and to have the committed person evaluated by experts chosen by the state. The
prosecuting agency shall have a right to a current evaluation of the person by experts
chosen by the state. The judge may require the person to complete any or all of the
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following procedures or tests if requested by the evaluator: (i) A clinical interview;
(ii) psychological testing; (iii) plethysmograph testing; and (iv) polygraph testing.
The judge may order the person to complete any other procedures and tests relevant
to the evaluation. The state is responsible for the costs of the evaluation. The
committed person shall also have the right to a jury trial and the right to have experts
evaluate him or her on his or her behalf and the court shall appoint an expert if the
person is indigent and requests an appointment.
(b) Whenever any indigent person is subjected to an evaluation under (a) of this
subsection, the office of public defense is responsible for the cost of one expert or
professional person conducting an evaluation on the person's behalf. When the person
wishes to be evaluated by a qualified expert or professional person of his or her own
choice, such expert or professional person must be permitted to have reasonable
access to the person for the purpose of such evaluation, as well as to all relevant
medical and psychological records and reports. In the case of a person who is indigent,
the court shall, upon the person's request, assist the person in obtaining an expert or
professional person to perform an evaluation or participate in the hearing on the
person's behalf. Nothing in this chapter precludes the person from paying for
additional expert services at his or her own expense.
(c) If the issue at the hearing is whether the person should be unconditionally discharged,
the burden of proof shall be upon the state to prove beyond a reasonable doubt that
the committed person's condition remains such that the person continues to meet the
definition of a sexually violent predator. Evidence of the prior commitment trial and
disposition is admissible. The recommitment proceeding shall otherwise proceed as
set forth in RCW 71.09.050 and 71.09.060.
(d) If the issue at the hearing is whether the person should be conditionally released to a
less restrictive alternative, the burden of proof at the hearing shall be upon the state to
prove beyond a reasonable doubt that conditional release to any proposed less
restrictive alternative either: (i) Is not in the best interest of the committed person; or
(ii) does not include conditions that would adequately protect the community.
Evidence of the prior commitment trial and disposition is admissible.
(4)
(a) Probable cause exists to believe that a person's condition has "so changed," under
subsection (2) of this section, only when evidence exists, since the person's last
commitment trial, or less restrictive alternative revocation proceeding, of a substantial
change in the person's physical or mental condition such that the person either no
longer meets the definition of a sexually violent predator or that a conditional release
to a less restrictive alternative is in the person's best interest and conditions can be
imposed to adequately protect the community.
(b) A new trial proceeding under subsection (3) of this section may be ordered, or a trial
proceeding may be held, only when there is current evidence from a licensed
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professional of one of the following and the evidence presents a change in condition
since the person's last commitment trial proceeding:
(i) An identified physiological change to the person, such as paralysis, stroke, or
dementia, that renders the committed person unable to commit a sexually violent
act and this change is permanent; or
(ii) A change in the person's mental condition brought about through positive
response to continuing participation in treatment which indicates that the person
meets the standard for conditional release to a less restrictive alternative or that
the person would be safe to be at large if unconditionally released from
commitment.
(c) For purposes of this section, a change in a single demographic factor, without more,
does not establish probable cause for a new trial proceeding under subsection (3) of
this section. As used in this section, a single demographic factor includes, but is not
limited to, a change in the chronological age, marital status, or gender of the
committed person.
(5) The jurisdiction of the court over a person civilly committed pursuant to this chapter
continues until such time as the person is unconditionally discharged.
(6) During any period of confinement pursuant to a criminal conviction, or for any period of
detention awaiting trial on criminal charges, this section is suspended.
71.09.092 Conditional release to less restrictive alternative — Findings.
Before the court may enter an order directing conditional release to a less restrictive
alternative, it must find the following: (1) The person will be treated by a treatment provider
who is qualified to provide such treatment in the state of Washington under chapter 18.155
RCW; (2) the treatment provider has presented a specific course of treatment and has agreed
to assume responsibility for such treatment and will report progress to the court on a regular
basis, and will report violations immediately to the court, the prosecutor, the supervising
community corrections officer, and the superintendent of the special commitment center; (3)
housing exists in Washington that is sufficiently secure to protect the community, and the
person or agency providing housing to the conditionally released person has agreed in
writing to accept the person, to provide the level of security required by the court, and
immediately to report to the court, the prosecutor, the supervising community corrections
officer, and the superintendent of the special commitment center if the person leaves the
housing to which he or she has been assigned without authorization; (4) the person is willing
to comply with the treatment provider and all requirements imposed by the treatment
provider and by the court; and (5) the person will be under the supervision of the department
of corrections and is willing to comply with supervision requirements imposed by the
department of corrections.
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71.09.094 Conditional release to less restrictive alternative — Verdict.
(1) Upon the conclusion of the evidence in a hearing held pursuant to RCW 71.09.090 or
through summary judgment proceedings prior to such a hearing, if the court finds that
there is no legally sufficient evidentiary basis for a reasonable jury to find that the
conditions set forth in RCW 71.09.092 have been met, the court shall grant a motion by
the state for a judgment as a matter of law on the issue of conditional release to a less
restrictive alternative.
(2) Whenever the issue of conditional release to a less restrictive alternative is submitted to
the jury, the court shall instruct the jury to return a verdict in substantially the following
form: Has the state proved beyond a reasonable doubt that either: (a) The proposed less
restrictive alternative is not in the best interests of respondent; or (b) does not include
conditions that would adequately protect the community? Answer: Yes or No.
71.09.096 Conditional release to less restrictive alternative — Judgment — Conditions
— Annual review.
(1) If the court or jury determines that conditional release to a less restrictive alternative is in
the best interest of the person and includes conditions that would adequately protect the
community, and the court determines that the minimum conditions set forth in RCW
71.09.092 and in this section are met, the court shall enter judgment and direct a
conditional release.
(2) The court shall impose any additional conditions necessary to ensure compliance with
treatment and to protect the community. If the court finds that conditions do not exist that
will both ensure the person's compliance with treatment and protect the community, then
the person shall be remanded to the custody of the department of social and health
services for control, care, and treatment in a secure facility as designated in RCW
71.09.060(1).
(3) If the service provider designated by the court to provide inpatient or outpatient treatment
or to monitor or supervise any other terms and conditions of a person's placement in a
less restrictive alternative is other than the department of social and health services or the
department of corrections, then the service provider so designated must agree in writing
to provide such treatment, monitoring, or supervision in accord with this section. Any
person providing or agreeing to provide treatment, monitoring, or supervision services
pursuant to this chapter may be compelled to testify and any privilege with regard to such
person's testimony is deemed waived.
(4) Prior to authorizing any release to a less restrictive alternative, the court shall impose
such conditions upon the person as are necessary to ensure the safety of the community.
The court shall order the department of corrections to investigate the less restrictive
alternative and recommend any additional conditions to the court. These conditions shall
include, but are not limited to the following: Specification of residence, prohibition of
contact with potential or past victims, prohibition of alcohol and other drug use,
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participation in a specific course of inpatient or outpatient treatment that may include
monitoring by the use of polygraph and plethysmograph, monitoring through the use of
global positioning satellite technology, supervision by a department of corrections
community corrections officer, a requirement that the person remain within the state
unless the person receives prior authorization by the court, and any other conditions that
the court determines are in the best interest of the person or others. A copy of the
conditions of release shall be given to the person and to any designated service providers.
(5) Any service provider designated to provide inpatient or outpatient treatment shall
monthly, or as otherwise directed by the court, submit to the court, to the department of
social and health services facility from which the person was released, to the prosecuting
agency, and to the supervising community corrections officer, a report stating whether the
person is complying with the terms and conditions of the conditional release to a less
restrictive alternative.
(6) Each person released to a less restrictive alternative shall have his or her case reviewed
by the court that released him or her no later than one year after such release and annually
thereafter until the person is unconditionally discharged. Review may occur in a shorter
time or more frequently, if the court, in its discretion on its own motion, or on motion of
the person, the secretary, or the prosecuting agency so determines. The sole question to
be determined by the court is whether the person shall continue to be conditionally
released to a less restrictive alternative. The court in making its determination shall be
aided by the periodic reports filed pursuant to subsection (5) of this section and the
opinions of the secretary and other experts or professional persons.
71.09.098 Revoking or modifying terms of conditional release to less restrictive
alternative — Hearing — Custody pending hearing on revocation or modification.
(1) Any service provider submitting reports pursuant to RCW 71.09.096(6), the supervising
community corrections officer, the prosecuting agency, or the secretary's designee may
petition the court for an immediate hearing for the purpose of revoking or modifying the
terms of the person's conditional release to a less restrictive alternative if the petitioner
believes the released person: (a) Violated or is in violation of the terms and conditions of
the court's conditional release order; or (b) is in need of additional care, monitoring,
supervision, or treatment.
(2) The community corrections officer or the secretary's designee may restrict the person's
movement in the community until the petition is determined by the court. The person
may be taken into custody if:
(a) The supervising community corrections officer, the secretary's designee, or a law
enforcement officer reasonably believes the person has violated or is in violation of
the court's conditional release order; or
(b) The supervising community corrections officer or the secretary's designee reasonably
believes that the person is in need of additional care, monitoring, supervision, or
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treatment because the person presents a danger to himself or herself or others if his or
her conditional release under the conditions imposed by the court's release order
continues.
(3)
(a) Persons taken into custody pursuant to subsection (2) of this section shall:
(i)

Not be released until such time as a hearing is held to determine whether to
revoke or modify the person's conditional release order and the court has
issued its decision; and

(ii)

Be held in the county jail, at a secure community transition facility, or at the
total confinement facility, at the discretion of the secretary's designee.

(b) The court shall be notified before the close of the next judicial day that the person has
been taken into custody and shall promptly schedule a hearing.
(4) Before any hearing to revoke or modify the person's conditional release order, both the
prosecuting agency and the released person shall have the right to request an immediate
mental examination of the released person. If the conditionally released person is indigent,
the court shall, upon request, assist him or her in obtaining a qualified expert or
professional person to conduct the examination.
(5) At any hearing to revoke or modify the conditional release order:
(a) The prosecuting agency shall represent the state, including determining whether to
proceed with revocation or modification of the conditional release order;
(b) Hearsay evidence is admissible if the court finds that it is otherwise reliable; and
(c) The state shall bear the burden of proving by a preponderance of the evidence that the
person has violated or is in violation of the court's conditional release order or that the
person is in need of additional care, monitoring, supervision, or treatment.
(6)
(a) If the court determines that the state has met its burden referenced in subsection (5)(c)
of this section, and the issue before the court is revocation of the court's conditional
release order, the court shall consider the evidence presented by the parties and the
following factors relevant to whether continuing the person's conditional release is in
the person's best interests or adequate to protect the community:
(i)

The nature of the condition that was violated by the person or that the person
was in violation of in the context of the person's criminal history and
underlying mental conditions;

(ii)

The degree to which the violation was intentional or grossly negligent;
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(iii) The ability and willingness of the released person to strictly comply with the
conditional release order;
(iv) The degree of progress made by the person in community-based treatment; and
(v) The risk to the public or particular persons if the conditional release continues
under the conditional release order that was violated.
(b) Any factor alone, or in combination, shall support the court's determination to revoke
the conditional release order.
(7) If the court determines the state has met its burden referenced in subsection (5)(c) of this
section, and the issue before the court is modification of the court's conditional release
order, the court shall modify the conditional release order by adding conditions if the
court determines that the person is in need of additional care, monitoring, supervision, or
treatment. The court has authority to modify its conditional release order by substituting a
new treatment provider, requiring new housing for the person, or imposing such
additional supervision conditions as the court deems appropriate.
(8) A person whose conditional release has been revoked shall be remanded to the custody of
the secretary for control, care, and treatment in a total confinement facility as designated
in RCW 71.09.060(1). The person is thereafter eligible for conditional release only in
accord with the provisions of RCW 71.09.090 and related statutes.
71.09.110 Department of social and health services — Duties — Reimbursement.
The department of social and health services shall be responsible for the costs relating to the
treatment of persons committed to their custody whether in a secure facility or under a less
restrictive alternative as provided in this chapter. Reimbursement may be obtained by the
department for the cost of care and treatment of persons committed to its custody whether in
a secure facility or under a less restrictive alternative pursuant to RCW 43.20B.330 through
43.20B.370.
71.09.111 Department of social and health services — Disclosures to the prosecuting
agency.
The department of social and health services shall provide to the prosecuting agency a copy
of all reports made by the department to law enforcement in which a person detained or
committed under this chapter is named or listed as a suspect, witness, or victim, as well as a
copy of all reports received from law enforcement.
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71.09.112 Department of social and health services — Jurisdiction and revocation of
conditional release after criminal conviction — Exception.
A person subject to court order under the provisions of this chapter who is thereafter
convicted of a criminal offense remains under the jurisdiction of the department and shall be
returned to the custody of the department following: (1) Completion of the criminal sentence;
or (2) release from confinement in a state, federal, or local correctional facility. Any
conditional release order shall be immediately revoked upon conviction for a criminal
offense.
This section does not apply to persons subject to a court order under the provisions of this
chapter who are thereafter sentenced to life without the possibility of release.
71.09.115 Record check required for employees of secure facility.
(1) The safety and security needs of the secure facility operated by the department of social
and health services pursuant to RCW 71.09.060(1) make it vital that employees working
in the facility meet necessary character, suitability, and competency qualifications. The
secretary shall require a record check through the Washington state patrol criminal
identification system under chapter 10.97 RCW and through the federal bureau of
investigation. The record check must include a fingerprint check using a complete
Washington state criminal identification fingerprint card. The criminal history record
checks shall be at the expense of the department. The secretary shall use the information
only in making the initial employment or engagement decision, except as provided in
subsection (2) of this section. Further dissemination or use of the record is prohibited.
(2) This section applies to all current employees hired prior to June 6, 1996, who have not
previously submitted to a department of social and health services criminal history
records check. The secretary shall use the information only in determining whether the
current employee meets the necessary character, suitability, and competency
requirements for employment or engagement.
71.09.120 Release of information authorized.
(1) In addition to any other information required to be released under this chapter, the
department is authorized, pursuant to RCW 4.24.550, to release relevant information that
is necessary to protect the public, concerning a specific sexually violent predator
committed under this chapter.
(2) The department and the courts are authorized to release to the office of public defense
records needed to implement the office's administration of public defense in these cases,
including research, reports, and other functions as required by RCW 2.70.020 and
2.70.025. The office of public defense shall maintain the confidentiality of all
confidential information included in the records.
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(3) The inspection or copying of any nonexempt public record by persons residing in a civil
commitment facility for sexually violent predators may be enjoined following procedures
identified in RCW 42.56.565. The injunction may be requested by:
(a) An agency or its representative;
(b) A person named in the record or his or her representative;
(c) A person to whom the request specifically pertains or his or her representative.
71.09.130 Notice of escape or disappearance.
In the event of an escape by a person committed under this chapter from a state institution or
the disappearance of such a person while on conditional release, the superintendent or
community corrections officer shall notify the following as appropriate: Local law
enforcement officers, other governmental agencies, the person's relatives, and any other
appropriate persons about information necessary for the public safety or to assist in the
apprehension of the person.
71.09.135 McNeil Island — Escape planning, response.
The emergency response team for McNeil Island shall plan, coordinate, and respond in the
event of an escape from the special commitment center or the secure community transition
facility.
71.09.140 Notice of conditional release or unconditional discharge — Notice of escape
and recapture.
(1) At the earliest possible date, and in no event later than thirty days before conditional
release or unconditional discharge, except in the event of escape, the department of social
and health services shall send written notice of conditional release, unconditional
discharge, or escape, to the following:
(a) The chief of police of the city, if any, in which the person will reside or in which
placement will be made under a less restrictive alternative;
(b) The sheriff of the county in which the person will reside or in which placement will
be made under a less restrictive alternative; and
(c) The sheriff of the county where the person was last convicted of a sexually violent
offense, if the department does not know where the person will reside.
The department shall notify the state patrol of the release of all sexually violent predators
and that information shall be placed in the Washington crime information center for
dissemination to all law enforcement.
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(2) The same notice as required by subsection (1) of this section shall be sent to the
following if such notice has been requested in writing about a specific person found to be
a sexually violent predator under this chapter:
(a) The victim or victims of any sexually violent offenses for which the person was
convicted in the past or the victim's next of kin if the crime was a homicide. "Next of
kin" as used in this section means a person's spouse, parents, siblings, and children;
(b) Any witnesses who testified against the person in his or her commitment trial under
RCW 71.09.060; and
(c) Any person specified in writing by the prosecuting agency.
Information regarding victims, next of kin, or witnesses requesting the notice,
information regarding any other person specified in writing by the prosecuting agency to
receive the notice, and the notice are confidential and shall not be available to the
committed person.
(3) If a person committed as a sexually violent predator under this chapter escapes from a
department of social and health services facility, the department shall immediately notify,
by the most reasonable and expedient means available, the chief of police of the city and
the sheriff of the county in which the committed person resided immediately before his or
her commitment as a sexually violent predator, or immediately before his or her
incarceration for his or her most recent offense. If previously requested, the department
shall also notify the witnesses and the victims of the sexually violent offenses for which
the person was convicted in the past or the victim's next of kin if the crime was a
homicide. If the person is recaptured, the department shall send notice to the persons
designated in this subsection as soon as possible but in no event later than two working
days after the department learns of such recapture.
(4) If the victim or victims of any sexually violent offenses for which the person was
convicted in the past or the victim's next of kin, or any witness is under the age of sixteen,
the notice required by this section shall be sent to the parents or legal guardian of the
child.
(5) The department of social and health services shall send the notices required by this
chapter to the last address provided to the department by the requesting party. The
requesting party shall furnish the department with a current address.
(6) Nothing in this section shall impose any liability upon a chief of police of a city or sheriff
of a county for failing to request in writing a notice as provided in subsection (1) of this
section.
71.09.200 Escorted leave — Definitions.
For purposes of RCW 71.09.210 through 71.09.230:
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(1) "Escorted leave" means a leave of absence from a facility housing persons detained or
committed pursuant to this chapter under the continuous supervision of an escort.
(2) "Escort" means a correctional officer or other person approved by the superintendent or
the superintendent's designee to accompany a resident on a leave of absence and be in
visual or auditory contact with the resident at all times.
(3) "Resident" means a person detained or committed pursuant to this chapter.
71.09.210 Escorted leave — Conditions.
The superintendent of any facility housing persons detained or committed pursuant to this
chapter may, subject to the approval of the secretary, grant escorted leaves of absence to
residents confined in such institutions to:
(1) Go to the bedside of the resident's wife, husband, child, mother or father, or other
member of the resident's immediate family who is seriously ill;
(2) Attend the funeral of a member of the resident's immediate family listed in subsection (1)
of this section; and
(3) Receive necessary medical or dental care which is not available in the institution.
71.09.220 Escorted leave — Notice.
A resident shall not be allowed to start a leave of absence under RCW 71.09.210 until the
secretary, or the secretary's designee, has notified any county and city law enforcement
agency having jurisdiction in the area of the resident's destination.
71.09.230 Escorted leave — Rules.
(1) The secretary is authorized to adopt rules providing for the conditions under which
residents will be granted leaves of absence and providing for safeguards to prevent
escapes while on leaves of absence. Leaves of absence granted to residents under RCW
71.09.210, however, shall not allow or permit any resident to go beyond the boundaries
of this state.
(2) The secretary shall adopt rules requiring reimbursement of the state from the resident
granted leave of absence, or the resident's family, for the actual costs incurred arising
from any leave of absence granted under the authority of RCW 71.09.210 (1) and (2). No
state funds shall be expended in connection with leaves of absence granted under RCW
71.09.210 (1) and (2) unless the resident and the resident's immediate family are indigent
and without resources sufficient to reimburse the state for the expenses of such leaves of
absence.
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71.09.250 Transition facility — Siting.
(1)
(a) The secretary is authorized to site, construct, occupy, and operate (i) a secure
community transition facility on McNeil Island for persons authorized to petition for
a less restrictive alternative under RCW 71.09.090(1) and who are conditionally
released; and (ii) a special commitment center on McNeil Island with up to four
hundred four beds as a total confinement facility under this chapter, subject to
appropriated funding for those purposes. The secure community transition facility
shall be authorized for the number of beds needed to ensure compliance with the
orders of the superior courts under this chapter and the federal district court for the
western district of Washington. The total number of beds in the secure community
transition facility shall be limited to twenty-four, consisting of up to fifteen
transitional beds and up to nine pretransitional beds. The residents occupying the
transitional beds shall be the only residents eligible for transitional services occurring
in Pierce county. In no event shall more than fifteen residents of the secure
community transition facility be participating in off-island transitional, educational,
or employment activity at the same time in Pierce county. The department shall
provide the Pierce county sheriff, or his or her designee, with a list of the fifteen
residents so designated, along with their photographs and physical descriptions, and
the list shall be immediately updated whenever a residential change occurs. The
Pierce county sheriff, or his or her designee, shall be provided an opportunity to
confirm the residential status of each resident leaving McNeil Island.
(b) For purposes of this subsection, "transitional beds" means beds only for residents who
are judged by a qualified expert to be suitable to leave the island for treatment,
education, and employment.
(2)
(a) The secretary is authorized to site, either within the secure community transition
facility established pursuant to subsection (1)(a)(i) of this section, or within the
special commitment center, up to nine pretransitional beds.
(b) Residents assigned to pretransitional beds shall not be permitted to leave McNeil
Island for education, employment, treatment, or community activities in Pierce
county.
(c) For purposes of this subsection, "pretransitional beds" means beds for residents
whose progress toward a less secure residential environment and transition into more
complete community involvement is projected to take substantially longer than a
typical resident of the special commitment center.
(3) Notwithstanding RCW 36.70A.103 or any other law, this statute preempts and supersedes
local plans, development regulations, permitting requirements, inspection requirements,
and all other laws as necessary to enable the secretary to site, construct, occupy, and
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operate a secure community transition facility on McNeil Island and a total confinement
facility on McNeil Island.
(4) To the greatest extent possible, until June 30, 2003, persons who were not civilly
committed from the county in which the secure community transition facility established
pursuant to subsection (1) of this section is located may not be conditionally released to a
setting in that same county less restrictive than that facility.
(5) As of June 26, 2001, the state shall immediately cease any efforts in effect on such date to
site secure community transition facilities, other than the facility authorized by subsection
(1) of this section, and shall instead site such facilities in accordance with the provisions
of this section.
(6) The department must:
(a) Identify the minimum and maximum number of secure community transition facility
beds in addition to the facility established under subsection (1) of this section that
may be necessary for the period of May 2004 through May 2007 and provide notice
of these numbers to all counties by August 31, 2001; and
(b) Develop and publish policy guidelines for the siting and operation of secure
community transition facilities.
(7)
(a) The total number of secure community transition facility beds that may be required to
be sited in a county between June 26, 2001, and June 30, 2008, may be no greater
than the total number of persons civilly committed from that county, or detained at
the special commitment center under a pending civil commitment petition from that
county where a finding of probable cause had been made on April 1, 2001. The total
number of secure community transition facility beds required to be sited in each
county between July 1, 2008, and June 30, 2015, may be no greater than the total
number of persons civilly committed from that county or detained at the special
commitment center under a pending civil commitment petition from that county
where a finding of probable cause had been made as of July 1, 2008.
(b) Counties and cities that provide secure community transition facility beds above the
maximum number that they could be required to site under this subsection are eligible
for a bonus grant under the incentive provisions in RCW 71.09.255. The county
where the special commitment center is located shall receive this bonus grant for the
number of beds in the facility established in subsection (1) of this section in excess of
the maximum number established by this subsection.
(c) No secure community transition facilities in addition to the one established in
subsection (1) of this section may be required to be sited in the county where the
special commitment center is located until after June 30, 2008, provided however,
that the county and its cities may elect to site additional secure community transition
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facilities and shall be eligible under the incentive provisions of RCW 71.09.255 for
any additional facilities meeting the requirements of that section.
(8) In identifying potential sites within a county for the location of a secure community
transition facility, the department shall work with and assist local governments to provide
for the equitable distribution of such facilities. In coordinating and deciding upon the
siting of secure community transition facilities, great weight shall be given by the county
and cities within the county to:
(a) The number and location of existing residential facility beds operated by the
department of corrections or the mental health division of the department of social
and health services in each jurisdiction in the county; and
(b) The number of registered sex offenders classified as level II or level III and the
number of sex offenders registered as homeless residing in each jurisdiction in the
county.
(9)
(a) "Equitable distribution" means siting or locating secure community transition
facilities in a manner that will not cause a disproportionate grouping of similar
facilities either in any one county, or in any one jurisdiction or community within a
county, as relevant; and
(b) "Jurisdiction" means a city, town, or geographic area of a county in which distinct
political or judicial authority may be exercised.
71.09.252 Transition facilities — Agreements for regional facilities.
(1) To encourage economies of scale in the siting and operation of secure community
transition facilities, the department may enter into an agreement with two or more
counties to create a regional secure community transition facility. The agreement must
clearly identify the number of beds from each county that will be contained in the
regional secure community transition facility. The agreement must specify which county
must contain the regional secure community transition facility and the facility must be
sited accordingly. No county may withdraw from an agreement under this section unless
it has provided an alternative acceptable secure community transition facility to house
any displaced residents that meets the criteria established for such facilities in this chapter
and the guidelines established by the department.
(2) A regional secure community transition facility must meet the criteria established for
secure community transition facilities in this chapter and the guidelines established by the
department.
(3) The department shall count the beds identified for each participating county in a regional
secure community transition facility against the maximum number of beds that could be
required for each county under RCW 71.09.250(7)(a).
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(4) An agreement for a regional secure community transition facility does not alter the
maximum number of beds for purposes of the incentive grants under RCW 71.09.255 for
the county containing the regional facility.
71.09.255 Transition facilities — Incentive grants and payments.
(1) Upon receiving the notification required by RCW 71.09.250, counties must promptly
notify the cities within the county of the maximum number of secure community
transition facility beds that may be required and the projected number of beds to be
needed in that county.
(2) The incentive grants and payments provided under this section are subject to the
following provisions:
(a) Counties and the cities within the county must notify each other of siting plans to
promote the establishment and equitable distribution of secure community transition
facilities;
(b) Development regulations, ordinances, plans, laws, and criteria established for siting
must be consistent with statutory requirements and rules applicable to siting and
operating secure community transition facilities;
(c) The minimum size for any facility is three beds; and
(d) The department must approve any sites selected.
(3) Any county or city that makes a commitment to initiate the process to site one or more
secure community transition facilities by one hundred twenty days after March 21, 2002,
shall receive a planning grant as proposed and approved by the *department of
community, trade, and economic development.
(4) Any county or city that has issued all necessary permits by May 1, 2003, for one or more
secure community transition facilities that comply with the requirements of this section
shall receive an incentive grant in the amount of fifty thousand dollars for each bed sited.
(5) To encourage the rapid permitting of sites, any county or city that has issued all necessary
permits by January 1, 2003, for one or more secure community transition facilities that
comply with the requirements of this section shall receive a bonus in the amount of
twenty percent of the amount provided under subsection (4) of this section.
(6) Any county or city that establishes secure community transition facility beds in excess of
the maximum number that could be required to be sited in that county shall receive a
bonus payment of one hundred thousand dollars for each bed established in excess of the
maximum requirement.
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(7) No payment shall be made under subsection (4), (5), or (6) of this section until all
necessary permits have been issued.
(8) The funds available to counties and cities under this section are contingent upon funds
being appropriated by the legislature.
71.09.260 Transition facilities not limited to residential neighborhoods.
The provisions of chapter 12, Laws of 2001 2nd sp. sess. shall not be construed to limit siting
of secure community transition facilities to residential neighborhoods.
71.09.265 Transition facilities — Distribution of impact.
(1) The department shall make reasonable efforts to distribute the impact of the employment,
education, and social services needs of the residents of the secure community transition
facility established pursuant to RCW 71.09.250(1) among the adjoining counties and not
to concentrate the residents' use of resources in any one community.
(2) The department shall develop policies to ensure that, to the extent possible, placement of
persons eligible in the future for conditional release to a setting less restrictive than the
facility established pursuant to RCW 71.09.250(1) will be equitably distributed among
the counties and within jurisdictions in the county.
71.09.275 Transition facility — Transportation of residents.
(1) If the department does not provide a separate vessel for transporting residents of the
secure community transition facility established in RCW 71.09.250(1) between McNeil
Island and the mainland, the department shall:
(a) Separate residents from minors and vulnerable adults, except vulnerable adults who
have been found to be sexually violent predators.
(b) Not transport residents during times when children are normally coming to and from
the mainland for school.
(2) The department shall designate a separate waiting area at the points of debarkation, and
residents shall be required to remain in this area while awaiting transportation.
(3) The department shall provide law enforcement agencies in the counties and cities in
which residents of the secure community transition facility established pursuant to RCW
71.09.250(1)(a)(i) regularly participate in employment, education, or social services, or
through which these persons are regularly transported, with a copy of the court's order of
conditional release with respect to these persons.
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71.09.280 Transition facility — Release to less restrictive placement.
When considering whether a person civilly committed under this chapter and conditionally
released to a secure community transition facility is appropriate for release to a placement
that is less restrictive than that facility, the court shall comply with the procedures set forth in
RCW 71.09.090 through 71.09.096. In addition, the court shall consider whether the person
has progressed in treatment to the point that a significant change in the person's routine,
including but not limited to a change of employment, education, residence, or sex offender
treatment provider will not cause the person to regress to the point that the person presents a
greater risk to the community than can reasonably be addressed in the proposed placement.
71.09.285 Transition facility — Siting policy guidelines.
(1) Except with respect to the secure community transition facility established pursuant to
RCW 71.09.250, the secretary shall develop policy guidelines that balance the average
response time of emergency services to the general area of a proposed secure community
transition facility against the proximity of the proposed site to risk potential activities and
facilities in existence at the time the site is listed for consideration.
(2) In no case shall the policy guidelines permit location of a facility adjacent to,
immediately across a street or parking lot from, or within the line of sight of a risk
potential activity or facility in existence at the time a site is listed for consideration.
"Within the line of sight" means that it is possible to reasonably visually distinguish and
recognize individuals.
(3) The policy guidelines shall require that great weight be given to sites that are the farthest
removed from any risk potential activity.
(4) The policy guidelines shall specify how distance from the location is measured and any
variations in the measurement based on the size of the property within which a proposed
facility is to be located.
(5) The policy guidelines shall establish a method to analyze and compare the criteria for
each site in terms of public safety and security, site characteristics, and program
components. In making a decision regarding a site following the analysis and comparison,
the secretary shall give priority to public safety and security considerations. The analysis
and comparison of the criteria are to be documented and made available at the public
hearings prescribed in RCW 71.09.315.
(6) Policy guidelines adopted by the secretary under this section shall be considered by
counties and cities when providing for the siting of secure community transition facilities
as required under RCW 36.70A.200.
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71.09.290 Other transition facilities — Siting policy guidelines.
The secretary shall establish policy guidelines for the siting of secure community transition
facilities, other than the secure community transition facility established pursuant to RCW
71.09.250(1)(a)(i), which shall include at least the following minimum requirements:
(1) The following criteria must be considered prior to any real property being listed for
consideration for the location of or use as a secure community transition facility:
(a) The proximity and response time criteria established under RCW 71.09.285;
(b) The site or building is available for lease for the anticipated use period or for
purchase;
(c) Security monitoring services and appropriate back-up systems are available and
reliable;
(d) Appropriate mental health and sex offender treatment providers must be available
within a reasonable commute; and
(e) Appropriate permitting for a secure community transition facility must be possible
under the zoning code of the local jurisdiction.
(2) For sites which meet the criteria of subsection (1) of this section, the department shall
analyze and compare the criteria in subsections (3) through (5) of this section using the
method established in RCW 71.09.285.
(3) Public safety and security criteria shall include at least the following:
(a) Whether limited visibility between the facility and adjacent properties can be
achieved prior to placement of any person;
(b) The distance from, and number of, risk potential activities and facilities, as measured
using the policies adopted under RCW 71.09.285;
(c) The existence of or ability to establish barriers between the site and the risk potential
facilities and activities;
(d) Suitability of the buildings to be used for the secure community transition facility
with regard to existing or feasibly modified features; and
(e) The availability of electronic monitoring that allows a resident's location to be
determined with specificity.
(4) Site characteristics criteria shall include at least the following:
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(a) Reasonableness of rental, lease, or sale terms including length and renewability of a
lease or rental agreement;
(b) Traffic and access patterns associated with the real property;
(c) Feasibility of complying with zoning requirements within the necessary time frame;
and
(d) A contractor or contractors are available to install, monitor, and repair the necessary
security and alarm systems.
(5) Program characteristics criteria shall include at least the following:
(a) Reasonable proximity to available medical, mental health, sex offender, and chemical
dependency treatment providers and facilities;
(b) Suitability of the location for programming, staffing, and support considerations;
(c) Proximity to employment, educational, vocational, and other treatment plan
components.
(6) For purposes of this section "available" or "availability" of qualified treatment providers
includes provider qualifications and willingness to provide services, average commute
time, and cost of services.
71.09.295 Transition facilities — Security systems.
(1) Security systems for all secure community transition facilities shall meet the following
minimum qualifications:
(a) The security panel must be a commercial grade panel with tamper-proof switches and
a key-lock to prevent unauthorized access.
(b) There must be an emergency electrical supply system which shall include a battery
back-up system and a generator.
(c) The system must include personal panic devices for all staff.
(d) The security system must be capable of being monitored and signaled either by
telephone through either a land or cellular telephone system or by private radio
network in the event of a total dial-tone failure or through equivalent technologies.
(e) The department shall issue photo-identification badges to all staff which must be
worn at all times.
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(2) Security systems for the secure community transition facility established pursuant to
RCW 71.09.250(1) shall also include a fence and provide the maximum protection
appropriate in a civil facility for persons in less than total confinement.
71.09.300 Transition facilities — Staffing.
Secure community transition facilities shall meet the following minimum staffing
requirements:
(1) At any time the census of a facility is six or fewer residents, all staff shall be classified as
residential rehabilitation counselor II or have a classification that indicates an equivalent
or higher level of skill, experience, and training.
(2)
(a) For the secure transition facility located on McNeil Island, the direct care staffing
level shall be at least three qualified, trained staff as described in subsection (3) of
this section, unless there are no residents housed at the facility, in which case the
facility need not staff to this ratio.
(b) For the secure community transition facility located in Seattle, the direct care staffing
level shall be at least two qualified, trained staff as described in subsection (3) of this
section, unless there are no residents housed at the facility, in which case the facility
need not staff to this ratio.
(3) Before being assigned to a facility, all staff must have received training in sex offender
issues, self-defense, and crisis de-escalation skills in addition to departmental orientation
and, as appropriate, management training. All staff with resident treatment or care duties
must participate in ongoing in-service training.
(4) All staff must pass a departmental background check and the check is not subject to the
limitations in chapter 9.96A RCW. A person who has been convicted of a felony, or any
sex offense, may not be employed at the secure community transition facility or be
approved as an escort for a resident of the facility.
71.09.305 Transition facility residents — Monitoring, escorting.
(1) Unless otherwise ordered by the court:
(a) Residents of a secure community transition facility shall wear electronic monitoring
devices at all times. To the extent that electronic monitoring devices that employ
global positioning system technology are available and funds for this purpose are
appropriated by the legislature, the department shall use these devices.
(b) At least one staff member, or other court-authorized and department-approved person
must escort each resident when the resident leaves the secure community transition
facility for appointments, employment, or other approved activities. Escorting persons
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must supervise the resident closely and maintain close proximity to the resident. The
escort must immediately notify the department of any serious violation, as defined in
RCW 71.09.325, by the resident and must immediately notify law enforcement of any
violation of law by the resident. The escort may not be a relative of the resident or a
person with whom the resident has, or has had, a dating relationship as defined in
RCW 26.50.010.
(2) Staff members of the special commitment center and any other total confinement facility
and any secure community transition facility must be trained in self-defense and
appropriate crisis responses including incident de-escalation. Prior to escorting a person
outside of a facility, staff members must also have training in the offense pattern of the
offender they are escorting.
(3) Any escort must carry a cellular telephone or a similar device at all times when escorting
a resident of a secure community transition facility.
(4) The department shall require training in offender pattern, self-defense, and incident
response for all court-authorized escorts who are not employed by the department or the
department of corrections.
71.09.310 Transition facility residents — Mandatory escorts.
Notwithstanding the provisions of RCW 71.09.305, residents of the secure community
transition facility established pursuant to RCW 71.09.250(1) must be escorted at any time the
resident leaves the facility.
71.09.315 Transition facilities — Public notice, review, and comment.
(1) Whenever the department operates, or the secretary enters into a contract to operate, a
secure community transition facility except the secure community transition facility
established pursuant to RCW 71.09.250(1), the secure community transition facility may
be operated only after the public notification and opportunities for review and comment
as required by this section.
(2) The secretary shall establish a process for early and continuous public participation in
establishing or relocating secure community transition facilities. The process shall
include, at a minimum, public meetings in the local communities affected, as well as
opportunities for written and oral comments, in the following manner:
(a) If there are more than three sites initially selected as potential locations and the
selection process by the secretary or a service provider reduces the number of
possible sites for a secure community transition facility to no fewer than three, the
secretary or the chief operating officer of the service provider shall notify the public
of the possible siting and hold at least two public hearings in each community where
a secure community transition facility may be sited.
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(b) When the secretary or service provider has determined the secure community
transition facility's location, the secretary or the chief operating officer of the service
provider shall hold at least one additional public hearing in the community where the
secure community transition facility will be sited.
(c) When the secretary has entered negotiations with a service provider and only one site
is under consideration, then at least two public hearings shall be held.
(d) To provide adequate notice of, and opportunity for interested persons to comment on,
a proposed location, the secretary or the chief operating officer of the service provider
shall provide at least fourteen days' advance notice of the meeting to all newspapers
of general circulation in the community, all radio and television stations generally
available to persons in the community, any school district in which the secure
community transition facility would be sited or whose boundary is within two miles
of a proposed secure community transition facility, any library district in which the
secure community transition facility would be sited, local business or fraternal
organizations that request notification from the secretary or agency, and any person or
property owner within a one-half mile radius of the proposed secure community
transition facility. Before initiating this process, the department of social and health
services shall contact local government planning agencies in the communities
containing the proposed secure community transition facility. The department of
social and health services shall coordinate with local government agencies to ensure
that opportunities are provided for effective citizen input and to reduce the
duplication of notice and meetings.
(3) If local government land use regulations require that a special use or conditional use
permit be submitted and approved before a secure community transition facility can be
sited, and the process for obtaining such a permit includes public notice and hearing
requirements similar to those required under this section, the requirements of this section
shall not apply to the extent they would duplicate requirements under the local land use
regulations.
(4) This section applies only to secure community transition facilities sited after June 26,
2001.
71.09.320 Transition facilities — Operational advisory boards.
(1) The secretary shall develop a process with local governments that allows each community
in which a secure community transition facility is located to establish operational
advisory boards of at least seven persons for the secure community transition facilities.
The department may conduct community awareness activities to publicize this
opportunity. The operational advisory boards developed under this section shall be
implemented following the decision to locate a secure community transition facility in a
particular community.
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(2) The operational advisory boards may review and make recommendations regarding the
security and operations of the secure community transition facility and conditions or
modifications necessary with relation to any person who the secretary proposes to place
in the secure community transition facility.
(3) The facility management must consider the recommendations of the community advisory
boards. Where the facility management does not implement an operational advisory
board recommendation, the management must provide a written response to the
operational advisory board stating its reasons for its decision not to implement the
recommendation.
(4) The operational advisory boards, their members, and any agency represented by a
member shall not be liable in any cause of action as a result of its recommendations
unless the advisory board acts with gross negligence or bad faith in making a
recommendation.
71.09.325 Transition facilities — Conditional release — Reports — Violations.
(1) The secretary shall adopt a violation reporting policy for persons conditionally released to
less restrictive alternative placements. The policy shall require written documentation by
the department and service providers of all violations of conditions set by the department,
the department of corrections, or the court and establish criteria for returning a violator to
the special commitment center or a secure community transition facility with a higher
degree of security. Any conditionally released person who commits a serious violation of
conditions shall be returned to the special commitment center, unless arrested by a law
enforcement officer, and the court shall be notified immediately and shall initiate
proceedings under RCW 71.09.098 to revoke or modify the less restrictive alternative
placement. Nothing in this section limits the authority of the department to return a
person to the special commitment center based on a violation that is not a serious
violation as defined in this section. For the purposes of this section, "serious violation"
includes but is not limited to:
(a) The commission of any criminal offense;
(b) Any unlawful use or possession of a controlled substance; and
(c) Any violation of conditions targeted to address the person's documented pattern of
offense that increases the risk to public safety.
(2) When a person is conditionally released to a less restrictive alternative under this chapter
and is under the supervision of the department of corrections, notice of any violation of
the person's conditions of release must also be made to the department of corrections.
(3) Whenever the secretary contracts with a service provider to operate a secure community
transition facility, the contract shall include a requirement that the service provider must
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report to the department of social and health services any known violation of conditions
committed by any resident of the secure community transition facility.
(4) The secretary shall document in writing all violations, penalties, actions by the
department of social and health services to remove persons from a secure community
transition facility, and contract terminations. The secretary shall compile this information
and submit it to the appropriate committees of the legislature on an annual basis. The
secretary shall give great weight to a service provider's record of violations, penalties,
actions by the department of social and health services or the department of corrections to
remove persons from a secure community transition facility, and contract terminations in
determining whether to execute, renew, or renegotiate a contract with a service provider.
71.09.330 Transition facilities — Contracted operation — Enforcement remedies.
Whenever the secretary contracts with a provider to operate a secure community transition
facility, the secretary shall include in the contract provisions establishing intermediate
contract enforcement remedies.
71.09.335 Conditional release from total confinement — Community notification.
A conditional release from a total confinement facility to a less restrictive alternative is a
release that subjects the conditionally released person to the registration requirements
specified in RCW 9A.44.130 and to community notification under RCW 4.24.550.
When a person is conditionally released to the secure community transition facility
established pursuant to RCW 71.09.250(1), the sheriff must provide each household on
McNeil Island with the community notification information provided for under RCW
4.24.550.
71.09.340 Conditionally released persons — Employment, educational notification.
An employer who hires a person who has been conditionally released to a less restrictive
alternative must notify all other employees of the conditionally released person's status.
Notification for conditionally released persons who enroll in an institution of higher
education shall be made pursuant to the provisions of RCW 9A.44.130 related to sex
offenders enrolled in institutions of higher education and RCW 4.24.550. This section applies
only to conditionally released persons whose court-approved treatment plan includes
permission or a requirement for the person to obtain education or employment and to
employment positions or educational programs that meet the requirements of the courtapproved treatment plan.
71.09.341 Transition facilities — Authority of department — Effect of local regulations.
The minimum requirements set out in RCW 71.09.285 through 71.09.340 are minimum
requirements to be applied by the department. Nothing in this section is intended to prevent a
city or county from adopting development regulations, as defined in RCW 36.70A.030,
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unless the proposed regulation imposes requirements more restrictive than those specifically
addressed in RCW 71.09.285 through 71.09.340. Regulations that impose requirements more
restrictive than those specifically addressed in these sections are void. Nothing in these
sections prevents the department from adding requirements to enhance public safety.
71.09.342 Transition facilities — Siting — Local regulations preempted, when —
Consideration of public safety measures.
(1) After October 1, 2002, notwithstanding RCW 36.70A.103 or any other law, this section
preempts and supersedes local plans, development regulations, permitting requirements,
inspection requirements, and all other laws as necessary to enable the department to site,
construct, renovate, occupy, and operate secure community transition facilities within the
borders of the following:
(a) Any county that had five or more persons civilly committed from that county, or
detained at the special commitment center under a pending civil commitment petition
from that county where a finding of probable cause has been made, on April 1, 2001,
if the department determines that the county has not met the requirements of RCW
36.70A.200 with respect to secure community transition facilities. This subsection
does not apply to the county in which the secure community transition facility
authorized under RCW 71.09.250(1) is located; and
(b) Any city located within a county listed in (a) of this subsection that the department
determines has not met the requirements of RCW 36.70A.200 with respect to secure
community transition facilities.
(2) The department's determination under subsection (1)(a) or (b) of this section is final and
is not subject to appeal under chapter 34.05 or 36.70A RCW.
(3) When siting a facility in a county or city that has been preempted under this section, the
department shall consider the policy guidelines established under RCW 71.09.285 and
71.09.290 and shall hold the hearings required in RCW 71.09.315.
(4) Nothing in this section prohibits the department from:
(a) Siting a secure community transition facility in a city or county that has complied
with the requirements of RCW 36.70A.200 with respect to secure community
transition facilities, including a city that is located within a county that has been
preempted. If the department sites a secure community transition facility in such a
city or county, the department shall use the process established by the city or county
for siting such facilities; or
(b) Consulting with a city or county that has been preempted under this section regarding
the siting of a secure community transition facility.
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(5)
(a) A preempted city or county may propose public safety measures specific to any
finalist site to the department. The measures must be consistent with the location of
the facility at that finalist site. The proposal must be made in writing by the date of:
(i)

The second hearing under RCW 71.09.315(2)(a) when there are three finalist
sites; or

(ii)

The first hearing under RCW 71.09.315(2)(b) when there is only one site
under consideration.

(b) The department shall respond to the city or county in writing within fifteen business
days of receiving the proposed measures. The response shall address all proposed
measures.
(c) If the city or county finds that the department's response is inadequate, the city or
county may notify the department in writing within fifteen business days of the
specific items which it finds inadequate. If the city or county does not notify the
department of a finding that the response is inadequate within fifteen business days,
the department's response shall be final.
(d) If the city or county notifies the department that it finds the response inadequate and
the department does not revise its response to the satisfaction of the city or county
within seven business days, the city or county may petition the governor to designate
a person with law enforcement expertise to review the response under RCW
34.05.479.
(e) The governor's designee shall hear a petition filed under this subsection and shall
make a determination within thirty days of hearing the petition. The governor's
designee shall consider the department's response, and the effectiveness and cost of
the proposed measures, in relation to the purposes of this chapter. The determination
by the governor's designee shall be final and may not be the basis for any cause of
action in civil court.
(f) The city or county shall bear the cost of the petition to the governor's designee. If the
city or county prevails on all issues, the department shall reimburse the city or county
costs incurred, as provided under chapter 34.05 RCW.
(g) Neither the department's consideration and response to public safety conditions
proposed by a city or county nor the decision of the governor's designee shall affect
the preemption under this section or the department's authority to site, construct,
renovate, occupy, and operate the secure community transition facility at that finalist
site or at any finalist site.
(6) Until June 30, 2009, the secretary shall site, construct, occupy, and operate a secure
community transition facility sited under this section in an environmentally responsible
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manner that is consistent with the substantive objectives of chapter 43.21C RCW, and
shall consult with the department of ecology as appropriate in carrying out the planning,
construction, and operations of the facility. The secretary shall make a threshold
determination of whether a secure community transition facility sited under this section
would have a probable significant, adverse environmental impact. If the secretary
determines that the secure community transition facility has such an impact, the secretary
shall prepare an environmental impact statement that meets the requirements of RCW
43.21C.030 and 43.21C.031 and the rules promulgated by the department of ecology
relating to such statements. Nothing in this subsection shall be the basis for any civil
cause of action or administrative appeal.
(7) In no case may a secure community transition facility be sited adjacent to, immediately
across a street or parking lot from, or within the line of sight of a risk potential activity or
facility in existence at the time a site is listed for consideration unless the site that the
department has chosen in a particular county or city was identified pursuant to a process
for siting secure community transition facilities adopted by that county or city in
compliance with RCW 36.70A.200. "Within the line of sight" means that it is possible to
reasonably visually distinguish and recognize individuals.
(8) This section does not apply to the secure community transition facility established
pursuant to RCW 71.09.250(1).
71.09.343 Transition facilities — Contract between state and local governments.
(1) At the request of the local government of the city or county in which a secure community
transition facility is initially sited after January 1, 2002, the department shall enter into a
long-term contract memorializing the agreements between the state and the city or county
for the operation of the facility. This contract shall be separate from any contract
regarding mitigation due to the facility. The contract shall include a clause that states:
(a) The contract does not obligate the state to continue operating any aspect of the civil
commitment program under this chapter;
(b) The operation of any secure community transition facility is contingent upon
sufficient appropriation by the legislature. If sufficient funds are not appropriated, the
department is not obligated to operate the secure community transition facility and
may close it; and
(c) This contract does not obligate the city or county to operate a secure community
transition facility.
(2) Any city or county may, at their option, contract with the department to operate a secure
community transition facility.
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71.09.344 Transition facilities — Mitigation agreements.
(1) Subject to funds appropriated by the legislature, the department may enter into
negotiation for a mitigation agreement with:
(a) The county and/or city in which a secure community transition facility sited after
January 1, 2002, is located;
(b) Each community in which the persons from those facilities will reside or regularly
spend time, pursuant to court orders, for regular work or education, or to receive
social services, or through which the person or persons will regularly be transported
to reach other communities; and
(c) Educational institutions in the communities identified in (a) and (b) of this subsection.
(2) Mitigation agreements are limited to the following:
(a) One-time training for local law enforcement and administrative staff, upon the
establishment of a secure community transition facility.
(i)

Training between local government staff and the department includes training
in coordination, emergency procedures, program and facility information,
legal requirements, and resident profiles.

(ii)

Reimbursement for training under this subsection is limited to:
(A) The salaries or hourly wages and benefits of those persons who receive
training directly from the department; and
(B) Costs associated with preparation for, and delivery of, training to the
department or its contracted staff by local government staff or contractors;

(b) Information coordination:
(i)

Information coordination includes database infrastructure establishment and
programming for the dissemination of information among law enforcement
and the department related to facility residents.

(ii)

Reimbursement for information coordination is limited to start-up costs;

(c) One-time capital costs:
(i)

One-time capital costs are off-site costs associated with the need for increased
security in specific locations.

(ii)

Reimbursement for one-time capital costs is limited to actual costs; and
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(d) Incident response:
(i)

Incident response costs are law enforcement and criminal justice costs
associated with violations of conditions of release or crimes by residents of
the secure community transition facility.

(ii)

Reimbursement for incident response does not include private causes of
action.

71.09.345 Alternative placement — Authority of court.
Nothing in chapter 12, Laws of 2001 2nd sp. sess. shall operate to restrict a court's authority
to make less restrictive alternative placements to a committed person's individual residence
or to a setting less restrictive than a secure community transition facility. A court-ordered
less restrictive alternative placement to a committed person's individual residence is not a
less restrictive alternative placement to a secure community transition facility.
71.09.350 Examination and treatment only by certified providers — Exceptions.
(1) Examinations and treatment of sexually violent predators who are conditionally released
to a less restrictive alternative under this chapter shall be conducted only by certified sex
offender treatment providers or certified affiliate sex offender treatment providers under
chapter 18.155 RCW unless the court or the department of social and health services
finds that: (a) The treatment provider is employed by the department; or (b)(i) all certified
sex offender treatment providers or certified affiliate sex offender treatment providers
become unavailable to provide treatment within a reasonable geographic distance of the
person's home, as determined in rules adopted by the department of social and health
services; and (ii) the evaluation and treatment plan comply with the rules adopted by the
department of social and health services.
A treatment provider approved by the department of social and health services under (b)
of this subsection, who is not certified by the department of health, shall consult with a
certified sex offender treatment provider during the person's period of treatment to ensure
compliance with the rules adopted by the department of health. The frequency and
content of the consultation shall be based on the recommendation of the certified sex
offender treatment provider.
(2) A treatment provider, whether or not he or she is employed or approved by the
department of social and health services under subsection (1) of this section or otherwise
certified, may not perform or provide treatment of sexually violent predators under this
section if the treatment provider has been:
(a) Convicted of a sex offense, as defined in RCW 9.94A.030;
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(b) Convicted in any other jurisdiction of an offense that under the laws of this state
would be classified as a sex offense as defined in RCW 9.94A.030; or
(c) Suspended or otherwise restricted from practicing any health care profession by
competent authority in any state, federal, or foreign jurisdiction.
(3) Nothing in this section prohibits a qualified expert from examining or evaluating a
sexually violent predator who has been conditionally released for purposes of presenting
an opinion in court proceedings.
71.09.800 Rules.
The secretary shall adopt rules under the administrative procedure act, chapter 34.05 RCW,
for the oversight and operation of the program established pursuant to this chapter. Such
rules shall include provisions for an annual inspection of the special commitment center and
requirements for treatment plans and the retention of records.
71.09.903. Construction — Chapter applicable to state registered domestic partnerships
— 2009 c 521.
For the purposes of this chapter, the terms spouse, marriage, marital, husband, wife, widow,
widower, next of kin, and family shall be interpreted as applying equally to state registered
domestic partnerships or individuals in state registered domestic partnerships as well as to
marital relationships and married persons, and references to dissolution of marriage shall
apply equally to state registered domestic partnerships that have been terminated, dissolved,
or invalidated, to the extent that such interpretation does not conflict with federal law. Where
necessary to implement chapter 521, Laws of 2009, gender-specific terms such as husband
and wife used in any statute, rule, or other law shall be construed to be gender neutral, and
applicable to individuals in state registered domestic partnerships.
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TEXT OF STATUTE
980.01

Definitions.

In this chapter:
(1b) "Act of sexual violence" means conduct that constitutes the commission of a sexually
violent offense.
(1d) "Agency with jurisdiction" means the agency with the authority or duty to release or
discharge the person.
(1h) "Department" means the department of health services.
(1j) "Incarceration" includes confinement in a juvenile correctional facility, as defined in s.
938.02 (10p), or a secured residential care center for children and youth, as defined in s.
938.02 (15g), if the person was placed in the facility for being adjudicated delinquent
under s. 48.34, 1993 stats., or under s. 938.183 or 938.34 on the basis of a sexually
violent offense.
(1m) "Likely" means more likely than not.
(2)

"Mental disorder" means a congenital or acquired condition affecting the emotional or
volitional capacity that predisposes a person to engage in acts of sexual violence.

(3)

Except in ss. 980.075, 980.09, and 980.095, "petitioner" means the agency or person
that filed a petition under s. 980.02.

(4)

"Secretary" means the secretary of health services.

(4m) "Serious child sex offender" means a person who has been convicted, adjudicated
delinquent or found not guilty or not responsible by reason of insanity or mental disease,
defect or illness for committing a violation of a crime specified in s. 948.02 (1) or (2),
948.025 (1), or 948.085 against a child who had not attained the age of 13 years.
(5)

"Sexually motivated" means that one of the purposes for an act is for the actor's sexual
arousal or gratification or for the sexual humiliation or degradation of the victim.

(6)

"Sexually violent offense" means any of the following:
(a) Any crime specified in s. 940.225 (1), (2), or (3), 948.02 (1) or (2), 948.025, 948.06,
948.07, or 948.085.
(am) An offense that, prior to June 2, 1994, was a crime under the law of this state and
that is comparable to any crime specified in par. (a).
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(b)

Any crime specified in s. 940.01, 940.02, 940.03, 940.05, 940.06, 940.19 (2), (4),
(5), or (6), 940.195 (4) or (5), 940.30, 940.305, 940.31, 941.32, 943.10, 943.32, or
948.03 that is determined, in a proceeding under s. 980.05 (3) (b), to have been
sexually motivated.

(bm) An offense that, prior to June 2, 1994, was a crime under the law of this state, that is
comparable to any crime specified in par. (b) and that is determined, in a
proceeding under s. 980.05 (3) (b), to have been sexually motivated.
(c)

Any solicitation, conspiracy, or attempt to commit a crime under par. (a), (am), (b),
or (bm).

(7) "Sexually violent person" means a person who has been convicted of a sexually violent
offense, has been adjudicated delinquent for a sexually violent offense, or has been
found not guilty of or not responsible for a sexually violent offense by reason of
insanity or mental disease, defect, or illness, and who is dangerous because he or she
suffers from a mental disorder that makes it likely that the person will engage in one or
more acts of sexual violence.
(8)

"Significant progress in treatment" means that the person has done all of the following:
(a) Meaningfully participated in the treatment program specifically designed to reduce
his or her risk to reoffend offered at a facility described under s. 980.065.
(b) Participated in the treatment program at a level that was sufficient to allow the
identification of his or her specific treatment needs and then demonstrated, through
overt behavior, a willingness to work on addressing the specific treatment needs.
(c) Demonstrated an understanding of the thoughts, attitudes, emotions, behaviors, and
sexual arousal linked to his or her sexual offending and an ability to identify when the
thoughts, emotions, behaviors, or sexual arousal occur.
(d) Demonstrated sufficiently sustained change in the thoughts, attitudes, emotions, and
behaviors and sufficient management of sexual arousal such that one could
reasonably assume that, with continued treatment, the change could be maintained.

(9)

"Substantially probable" means much more likely than not.

(10) "Treating professional" means a licensed physician, licensed psychologist, licensed
social worker, or other mental health professional who provides, or supervises the
provision of, sex offender treatment at a facility described under s. 980.065.
980.015

Notice to the department of justice and district attorney.

(2) If an agency with jurisdiction has control or custody over a person who may meet the
criteria for commitment as a sexually violent person, the agency with jurisdiction shall
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inform each appropriate district attorney and the department of justice regarding the
person as soon as possible beginning 90 days prior to the applicable date of the
following:
(a) The anticipated discharge or release, on parole, extended supervision, or otherwise,
from a sentence of imprisonment or term of confinement in prison that was imposed
for a conviction for a sexually violent offense, from a continuous term of
incarceration, any part of which was imposed for a sexually violent offense, or from a
placement in a Type 1 prison under s. 301.048 (3) (a) 1., any part of which was
required as a result of a conviction for a sexually violent offense.
(b) The anticipated release from a juvenile correctional facility, as defined in s. 938.02
(10p), or a secured residential care center for children and youth, as defined in s.
938.02 (15g), if the person was placed in the facility as a result of being adjudicated
delinquent under s. 48.34, 1993 stats., or under s. 938.183 or 938.34 on the basis of a
sexually violent offense.
(c) The anticipated release of a person on conditional release under s. 971.17, the
anticipated termination of a commitment order under 971.17, or the anticipated
discharge of a person from a commitment order under s. 971.17, if the person has
been found not guilty of a sexually violent offense by reason of mental disease or
defect.
(d) The anticipated release on parole or discharge of a person committed under ch. 975
for a sexually violent offense.
(3) The agency with jurisdiction shall provide the district attorney and department of justice
with all of the following:
(a) The person's name, identifying factors, anticipated future residence and offense
history.
(b) If applicable, documentation of any treatment and the person's adjustment to any
institutional placement.
980.02

Sexually violent person petition; contents; filing.

(1) A petition alleging that a person is a sexually violent person may be filed by one of the
following:
(a) The department of justice at the request of the agency with jurisdiction over the
person.
(b) If the department of justice does not file a petition under par. (a), the district attorney
for one of the following:
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1.

The county in which the person was convicted of a sexually violent offense,
adjudicated delinquent for a sexually violent offense or found not guilty of or
not responsible for a sexually violent offense by reason of insanity or mental
disease, defect or illness.

2.

The county in which the person will reside or be placed upon his or her
discharge from a sentence, release on parole or extended supervision, or
release from imprisonment, from a juvenile correctional facility, as defined in
s. 938.02 (10p), from a residential care center for children and youth, as
defined in s. 938.02 (15g), or from a commitment order.

3.

The county in which the person is in custody under a sentence, a placement to
a juvenile correctional facility, as defined in s. 938.02 (10p), or a secured
residential care center for children and youth, as defined in s. 938.02 (15g), or
a commitment order.

(1m) A petition filed under this section shall be filed before the person is released or
discharged.
(2) A petition filed under this section shall allege that all of the following apply to the person
alleged to be a sexually violent person:
(a) The person satisfies any of the following criteria:
1.

The person has been convicted of a sexually violent offense.

2.

The person has been found delinquent for a sexually violent offense.

3.

The person has been found not guilty of a sexually violent offense by reason
of mental disease or defect.

(b) The person has a mental disorder.
(c) The person is dangerous to others because the person's mental disorder makes it likely
that he or she will engage in acts of sexual violence.
(3) A petition filed under this section shall state with particularity essential facts to establish
probable cause to believe the person is a sexually violent person. If the petition alleges
that a sexually violent offense or act that is a basis for the allegation under sub. (2) (a)
was an act that was sexually motivated as provided under s. 980.01 (6) (b), the petition
shall state the grounds on which the offense or act is alleged to be sexually motivated.
(4) A petition under this section shall be filed in one of the following:
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(a) The circuit court for the county in which the person was convicted of a sexually
violent offense, adjudicated delinquent for a sexually violent offense or found not
guilty of a sexually violent offense by reason of mental disease or defect.
(am) The circuit court for the county in which the person will reside or be placed upon
his or her discharge from a sentence, release on parole or extended supervision, or
release from imprisonment, from a juvenile correctional facility, as defined in s.
938.02 (10p), from a secured residential care center for children and youth, as defined
in s. 938.02 (15g), or from a commitment order.
(b) The circuit court for the county in which the person is in custody under a sentence, a
placement to a juvenile correctional facility, as defined in s. 938.02 (10p), a secured
residential care center for children and youth, as defined in s. 938.02 (15g), or a
commitment order.
(5) Notwithstanding sub. (4), if the department of justice decides to file a petition under sub.
(1) (a), it may file the petition in the circuit court for Dane County.
(6) A court assigned to exercise jurisdiction under chs. 48 and 938 does not have jurisdiction
over a petition filed under this section alleging that a person who was adjudicated
delinquent as a child is a sexually violent person.
980.03

Rights of persons subject to petition.

(1) The circuit court in which a petition under s. 980.02 is filed shall conduct all hearings
under this chapter. The court shall give the person who is the subject of the petition
reasonable notice of the time and place of each such hearing. The court may designate
additional persons to receive these notices.
(2) Except as provided in ss. 980.038 (2) and 980.09 and without limitation by enumeration,
at any hearing under this chapter, the person who is the subject of the petition has the
right to:
(a) Counsel. If the person claims or appears to be indigent, the court shall refer the
person to the authority for indigency determinations under s. 977.07 (1) and, if
applicable, the appointment of counsel.
(b) Remain silent.
(c) Present and cross-examine witnesses.
(d) Have the hearing recorded by a court reporter.
(3) The person who is the subject of the petition, the person's attorney, or the petitioner may
request that a trial under s. 980.05 be to a jury. A request for a jury trial shall be made as
provided under s. 980.05 (2). Notwithstanding s. 980.05 (2), if the person, the person's
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attorney, or the petitioner does not request a jury trial, the court may on its own motion
require that the trial be to a jury. The jury shall be selected as provided under s. 980.05
(2m). A verdict of a jury under this chapter is not valid unless it is unanimous.
980.031

Examinations.

(1) If a person who is the subject of a petition filed under s. 980.02 denies the facts alleged in
the petition, the court may appoint at least one qualified licensed physician, licensed
psychologist, or other mental health professional to conduct an examination of the
person's mental condition and testify at trial.
(2) The state may retain a licensed physician, licensed psychologist, or other mental health
professional to examine the mental condition of a person who is the subject of a petition
under s. 980.02 or who has been committed under s. 980.06 and to testify at trial or at any
other proceeding under this chapter at which testimony is authorized.
(3) Whenever a person who is the subject of a petition filed under s. 980.02 or who has been
committed under s. 980.06 is required to submit to an examination of his or her mental
condition under this chapter, he or she may retain a licensed physician, licensed
psychologist, or other mental health professional to perform an examination. If the person
is indigent, the court shall, upon the person's request, appoint a qualified and available
licensed physician, licensed psychologist, or other mental health professional to perform
an examination of the person's mental condition and participate on the person's behalf in
a trial or other proceeding under this chapter at which testimony is authorized. Upon the
order of the circuit court, the county shall pay, as part of the costs of the action, the costs
of a licensed physician, licensed psychologist, or other mental health professional
appointed by a court under this subsection to perform an examination and participate in
the trial or other proceeding on behalf of an indigent person.
(4) If a party retains or the court appoints a licensed physician, licensed psychologist, or
other mental health professional to conduct an examination under this chapter of the
person's mental condition, the examiner shall have reasonable access to the person for the
purpose of the examination, as well as to the person's past and present treatment records,
as defined in s. 51.30 (1) (b), and patient health care records as provided under s. 146.82
(2) (cm), past and present juvenile records, as provided under ss. 48.396 (6), 48.78 (2) (e),
938.396 (10), and 938.78 (2) (e), and the person's past and present correctional records,
including presentence investigation reports under s. 972.15 (6).
(5) A licensed physician, licensed psychologist, or other mental health professional who is
expected to be called as a witness by one of the parties or by the court may not be subject
to any order by the court for the sequestration of witnesses at any proceeding under this
chapter. No licensed physician, licensed psychologist, or other mental health professional
who is expected to be called as a witness by one of the parties or by the court may testify
at any proceeding under this chapter unless a written report of his or her examination has
been submitted to the court and to both parties at least 10 days before the proceeding.

WISCONSIN - 7

SOCC Statutes - 409

Sex Offender Civil Commitment Statutes – WISCONSIN

980.034

Change of place of trial or jury from another county.

(1) A person who is the subject of a petition filed under s. 980.02 or who has been committed
under this chapter may move to change the place of a jury trial under s. 980.05 on the
ground that an impartial trial cannot be had in the county in which the trial is set to be
held. The motion shall be made within 20 days after the completion or waiver of the
probable cause hearing under s. 980.04 (2), whichever is applicable, except that it may be
made after that time for cause.
(2) The motion shall be in writing and supported by affidavit which shall state evidentiary
facts showing the nature of the prejudice alleged. The petitioner may file counter
affidavits.
(3) If the court determines that there exists in the county where the action is pending such
prejudice that a fair trial cannot be had, it shall, except as provided in sub. (4), order that
the trial be held in any county where an impartial trial can be had. Only one change may
be granted under this subsection. The judge who orders the change in the place of trial
shall preside at the trial. Preliminary matters before trial may be conducted in either
county at the discretion of the court.
(4)
(a) Instead of changing the place of trial under sub. (3), the court may require the
selection of a jury under par. (b) if all of the following apply:
1.

The court will sequester the jurors during the trial.

2.

There are grounds for changing the place of trial under sub. (1).

3.

The estimated cost to the county of using the procedure under this subsection
is less than the estimated cost to the county of holding the trial in another
county.

(b) A court that proceeds under this subsection shall follow the procedure under sub. (3)
until the jury is chosen in the 2nd county. At that time, the proceedings shall return to
the original county using the jurors selected in the 2nd county. The original county
shall reimburse the 2nd county for all applicable costs under s. 814.22.
980.036

Discovery and inspection.

(1) Definitions. In this section:
(a) "Person subject to this chapter" means a person who is subject to a petition filed
under s. 980.02 or a person who has been committed under s. 980.06.
(b) "Prosecuting attorney" means an attorney representing the state in a proceeding under
this chapter.
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(2) What a prosecuting attorney must disclose to a person subject to this chapter. Upon
demand, a prosecuting attorney shall disclose to a person subject to this chapter or his or
her attorney, and permit the person subject to this chapter or his or her attorney to inspect
and copy or photograph, all of the following materials and information, if the material or
information is within the possession, custody, or control of the state:
(a) Any written or recorded statement made by the person subject to this chapter
concerning the allegations in the petition filed under s. 980.02 or concerning other
matters at issue in the trial or proceeding and the names of witnesses to the written
statements of the person subject to this chapter.
(b) A written summary of all oral statements of the person subject to this chapter that the
prosecuting attorney plans to use at the trial or proceeding and the names of witnesses
to the oral statements of the person subject to this chapter.
(c) Evidence obtained in the manner described under s. 968.31 (2) (b), if the prosecuting
attorney intends to use the evidence at the trial or proceeding.
(d) A copy of the criminal record of the person subject to this chapter.
(e) A list of all witnesses whom the prosecuting attorney intends to call at the trial or
proceeding, together with their addresses. This paragraph does not apply to rebuttal
witnesses or witnesses called for impeachment only.
(f) Any relevant written or recorded statements of a witness listed under par. (e),
including all of the following:
1.

Any videotaped oral statement of a child under s. 908.08.

2.

Any reports prepared in accordance with s. 980.031 (5).

(g) The criminal record of a witness listed under par. (e) that is known to the prosecuting
attorney.
(h) The results of any physical or mental examination or any scientific or psychological
test, instrument, experiment, or comparison that the prosecuting attorney intends to
offer in evidence at the trial or proceeding, and any raw data that were collected, used,
or considered in any manner as part of the examination, test, instrument, experiment,
or comparison.
(i) Any physical or documentary evidence that the prosecuting attorney intends to offer in
evidence at the trial or proceeding.
(j) Any exculpatory evidence.
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(3) What a person subject to this chapter must disclose to the prosecuting attorney. Upon
demand, a person who is subject to this chapter or his or her attorney shall disclose to the
prosecuting attorney, and permit the prosecuting attorney to inspect and copy or
photograph, all of the following materials and information, if the material or information
is within the possession, custody, or control of the person who is subject to this chapter or
his or her attorney:
(a) A list of all witnesses, other than the person who is subject to this chapter, whom the
person who is subject to this chapter intends to call at the trial or proceeding, together
with their addresses. This paragraph does not apply to rebuttal witnesses or witnesses
called for impeachment only.
(b) Any relevant written or recorded statements of a witness listed under par. (a),
including any reports prepared in accordance with s. 980.031 (5).
(c) The criminal record of a witness listed under par. (a) if the criminal record is known
to the attorney for the person who is subject to this chapter.
(d) The results of any physical or mental examination or any scientific or psychological
test, instrument, experiment, or comparison that the person who is subject to this
chapter intends to offer in evidence at the trial or proceeding, and any raw data that
were collected, used, or considered in any manner as part of the examination, test,
instrument, experiment, or comparison.
(e) Any physical or documentary evidence that the person who is subject to this chapter
intends to offer in evidence at the trial or proceeding.
(3m) When disclosure must be made. A party required to make a disclosure under this
section shall do so within a reasonable time after the probable cause hearing and within a
reasonable time before a trial under s. 980.05, if the other party's demand is made in
connection with a trial. If the demand is made in connection with a proceeding under s.
980.08 or 980.09 (3), the party shall make the disclosure within a reasonable time before
the start of that proceeding.
(4) Comment or instruction on failure to call witness. No comment or instruction regarding
the failure to call a witness at the trial may be made or given if the sole basis for the
comment or instruction is the fact that the name of the witness appears upon a list
furnished under this section.
(5) Testing or analysis of evidence. On motion of a party, the court may order the production
of any item of evidence or raw data that is intended to be introduced at the trial for testing
or analysis under such terms and conditions as the court prescribes.
(6) Protective order. Upon motion of a party, the court may at any time order that discovery,
inspection, or the listing of witnesses required under this section be denied, restricted, or
deferred, or make other appropriate orders. If the prosecuting attorney or the attorney for
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a person subject to this chapter certifies that listing a witness under sub. (2) (e) or (3) (a)
may subject the witness or others to physical or economic harm or coercion, the court
may order that the deposition of the witness be taken under s. 967.04 (2) to (6). The name
of the witness need not be divulged prior to the taking of such deposition. If the witness
becomes unavailable or changes his or her testimony, the deposition shall be admissible
at trial as substantive evidence.
(7) In camera proceedings. Either party may move for an in camera inspection of any
document required to be disclosed under sub. (2) or (3) for the purpose of masking or
deleting any material that is not relevant to the case being tried. The court shall mask or
delete any irrelevant material.
(8) Continuing duty to disclose. If, after complying with a requirement of this section, and
before or during trial, a party discovers additional material or the names of additional
witnesses requested that are subject to discovery, inspection, or production under this
section, the party shall promptly notify the other party of the existence of the additional
material or names.
(9) Sanctions for failure to comply.
(a) The court shall exclude any witness not listed or evidence not presented for
inspection, copying, or photographing required by this section, unless good cause is
shown for failure to comply. The court may in appropriate cases grant the opposing
party a recess or a continuance.
(b) In addition to or in place of any sanction specified in par. (a), a court may, subject to
sub. (4), advise the jury of any failure or refusal to disclose material or information
required to be disclosed under sub. (2) or (3), or of any untimely disclosure of
material or information required to be disclosed under sub. (2) or (3).
(10) Payment of copying costs in cases involving indigent respondents. When the state
public defender or a private attorney appointed under s. 977.08 requests copies, in any
format, of any item that is discoverable under this section, the state public defender shall
pay any fee charged for the copies from the appropriation account under s. 20.550 (1) (a).
If the person providing copies under this section charges the state public defender a fee
for the copies, the fee may not exceed the applicable maximum fee for copies of
discoverable materials that is established by rule under s. 977.02 (9).
(11) Exclusive method of discovery. Chapter 804 does not apply to proceedings under this
chapter. This section provides the only methods of obtaining discovery and inspection in
proceedings under this chapter.
980.038

Miscellaneous procedural provisions.

(1) Motions challenging jurisdiction or competency of court or timeliness of petition.
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(a) A motion challenging the jurisdiction or competency of the court or the timeliness of
a petition filed under s. 980.02 shall be filed within 30 days after the court holds the
probable cause hearing under s. 980.04 (2). Failure to file a motion within the time
specified in this paragraph waives the right to challenge the jurisdiction or
competency of the court or the timeliness of a petition filed under s. 980.02.
(b) Notwithstanding s. 801.11, a court may exercise personal jurisdiction over a person
who is the subject of a petition filed under s. 980.02 even though the person is not
served as provided under s. 801.11 (1) or (2) with a verified petition and summons or
with an order for detention under s. 980.04 (1) and the person has not had a probable
cause hearing under s. 980.04 (2).
(2) Evidence of refusal to participate in examination.
(a) At any hearing under this chapter, the state may present evidence or comment on
evidence that a person who is the subject of a petition filed under s. 980.02 or a
person who has been committed under this chapter refused to participate in an
examination of his or her mental condition that was being conducted under this
chapter or that was conducted for the purpose of evaluating whether to file a petition
before the petition under s. 980.02 was filed.
(b) A licensed physician, licensed psychologist, or other mental health professional may
indicate in any written report that he or she prepares in connection with a proceeding
under this chapter that the person whom he or she examined refused to participate in
the examination.
(3) Testimony by telephone or live audiovisual means. Unless good cause to the contrary is
shown, proceedings under ss. 980.04 (2) (a) and 980.08 (7) (d) may be conducted by
telephone or audiovisual means, if available. If the proceedings are required to be
reported under SCR 71.02 (2), the proceedings shall be reported by a court reporter who
is in simultaneous voice communication with all parties to the proceeding. Regardless of
the physical location of any party to the telephone call, any action taken by the court or
any party has the same effect as if made in open court. A proceeding under this
subsection shall be conducted in a courtroom or other place reasonably accessible to the
public. Simultaneous access to the proceeding shall be provided to a person entitled to
attend by means of a loudspeaker or, upon request to the court, by making the person
party to the telephone call without charge.
(4) Motions for postcommitment relief; appeal.
(a) A motion for postcommitment relief by a person committed under s. 980.06 shall be
made in the time and manner provided in ss. 809.30 to 809.32. An appeal by a person
who has been committed under s. 980.06 from a final order under s. 980.06, 980.08,
or 980.09 or from an order denying a motion for postcommitment relief or from both
shall be taken in the time and manner provided in ss. 808.04 (3) and 809.30 to 809.32.
If a person is seeking relief from an order of commitment under s. 980.06, the person
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shall file a motion for postcommitment relief in the trial court prior to an appeal
unless the grounds for seeking relief are sufficiency of the evidence or issues
previously raised.
(b) An appeal by the state from a final judgment or order under this chapter may be taken
to the court of appeals within the time specified in s. 808.04 (4) and in the manner
provided for civil appeals under chs. 808 and 809.
(5) Failure to comply with time limits; effect. Failure to comply with any time limit specified
in this chapter does not deprive the circuit court of personal or subject matter jurisdiction
or of competency to exercise that jurisdiction. Failure to comply with any time limit
specified in this chapter is not grounds for an appeal or grounds to vacate any order,
judgment, or commitment issued or entered under this chapter. Failure to object to a
period of delay or a continuance waives the time limit that is the subject of the period of
delay or continuance.
(6) Errors and defects not affecting substantial rights. The court shall, in every stage of a
proceeding under this chapter, disregard any error or defect in the pleadings or
proceedings that does not affect the substantial rights of either party.
980.04

Detention; probable cause hearing; transfer for examination.

(1) Upon the filing of a petition under s. 980.02, the court shall review the petition to
determine whether to issue an order for detention of the person who is the subject of the
petition. The person shall be detained only if there is probable cause to believe that the
person is eligible for commitment under s. 980.05 (5). A person detained under this
subsection shall be held in a facility approved by the department. If the person is serving
a sentence of imprisonment, is in a juvenile correctional facility, as defined in s. 938.02
(10p), or a secured residential care center for children and youth, as defined in s. 938.02
(15g), or is committed to institutional care, and the court orders detention under this
subsection, the court shall order that the person be transferred to a detention facility
approved by the department. A detention order under this subsection remains in effect
until the petition is dismissed after a hearing under sub. (3) or after a trial under s. 980.05
(5) or until the effective date of a commitment order under s. 980.06, whichever is
applicable.
(2)
(a) Whenever a petition is filed under s. 980.02, the court shall hold a hearing to
determine whether there is probable cause to believe that the person named in the
petition is a sexually violent person.
(b)
1. Except as provided in subd. 2., the court shall hold the probable cause hearing
within 30 days, excluding Saturdays, Sundays, and legal holidays, after the filing
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of the petition, unless that time is extended by the court for good cause shown
upon its own motion, the motion of any party, or the stipulation of the parties.
2. If the person named in the petition is in custody under a sentence, dispositional
order, or commitment and the probable cause hearing will be held after the date
on which the person is scheduled to be released or discharged from the sentence,
dispositional order, or commitment, the probable cause hearing under par. (a)
shall be held no later than 10 days after the person's scheduled release or
discharge date, excluding Saturdays, Sundays, and legal holidays, unless that time
is extended by the court for good cause shown upon its own motion, the motion of
any party, or the stipulation of the parties.
(3) If the court determines after a hearing that there is probable cause to believe that the
person named in the petition is a sexually violent person, the court shall order that the
person be taken into custody if he or she is not in custody and shall order the person to be
transferred within a reasonable time to an appropriate facility specified by the department
for an evaluation by the department as to whether the person is a sexually violent person.
If the court determines that probable cause does not exist to believe that the person is a
sexually violent person, the court shall dismiss the petition.
(4) The department shall promulgate rules that provide the qualifications for persons
conducting evaluations under sub. (3).
(5) If the person named in the petition claims or appears to be indigent, the court shall, prior
to the probable cause hearing under sub. (2) (a), refer the person to the authority for
indigency determinations under s. 977.07 (1) and, if applicable, the appointment of
counsel.
980.05

Trial.

(1) A trial to determine whether the person who is the subject of a petition under s. 980.02 is
a sexually violent person shall commence no later than 90 days after the date of the
probable cause hearing under s. 980.04 (2) (a). The court may grant one or more
continuances of the trial date for good cause upon its own motion, the motion of any
party or the stipulation of the parties.
(2) The person who is the subject of the petition, the person's attorney, or the petitioner may
request that a trial under this section be to a jury of 12. A request for a jury trial under
this subsection shall be made within 10 days after the probable cause hearing under s.
980.04 (2) (a). If no request is made, the trial shall be to the court. The person, the
person's attorney, or the petitioner may withdraw his, her, or its request for a jury trial if
the 2 persons who did not make the request consent to the withdrawal.
(2m)
(a) At a jury trial under this section, juries shall be selected and treated in the same
manner as they are selected and treated in civil actions in circuit court, except that,

WISCONSIN - 14

SOCC Statutes - 416

Sex Offender Civil Commitment Statutes – WISCONSIN

notwithstanding s. 805.08 (3), each party shall be entitled to 4 peremptory challenges
or, if the court orders additional jurors to be selected under s. 805.08 (2), to 5
peremptory challenges. A party may waive in advance any or all of its peremptory
challenges and the number of jurors called under par. (b) shall be reduced by this
number.
(b) The number of jurors selected shall be the number prescribed in sub. (2), unless a
lesser number has been stipulated to and approved under par. (c) or the court orders
that additional jurors be selected. That number of jurors, plus the number of
peremptory challenges available to all of the parties, shall be called initially and
maintained in the jury box by calling others to replace jurors excused for cause until
all jurors have been examined. The parties shall exercise in their order, the state
beginning, the peremptory challenges available to them, and if any party declines to
challenge, the challenge shall be made by the clerk by lot.
(c) At any time before the verdict in a jury trial under this section, the parties may
stipulate in writing or by statement in open court, on the record, with the approval of
the court, that the jury shall consist of any number less than the number prescribed in
sub. (2).
(3)
(a) At a trial on a petition under this chapter, the petitioner has the burden of proving
beyond a reasonable doubt that the person who is the subject of the petition is a
sexually violent person.
(b) If the state alleges that the sexually violent offense or act that forms the basis for the
petition was an act that was sexually motivated as provided in s. 980.01 (6) (b) or
(bm), the state is required to prove beyond a reasonable doubt that the alleged
sexually violent act was sexually motivated.
(4) Evidence that the person who is the subject of a petition under s. 980.02 was convicted
for or committed sexually violent offenses before committing the offense or act on which
the petition is based is not sufficient to establish beyond a reasonable doubt that the
person has a mental disorder.
(5) If the court or jury determines that the person who is the subject of a petition under s.
980.02 is a sexually violent person, the court shall enter a judgment on that finding and
shall commit the person as provided under s. 980.06. If the court or jury is not satisfied
beyond a reasonable doubt that the person is a sexually violent person, the court shall
dismiss the petition and direct that the person be released unless he or she is under some
other lawful restriction.
980.06

Commitment.

If a court or jury determines that the person who is the subject of a petition under s. 980.02 is
a sexually violent person, the court shall order the person to be committed to the custody of
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the department for control, care and treatment until such time as the person is no longer a
sexually violent person. A commitment order under this section shall specify that the person
be placed in institutional care.
980.063

Deoxyribonucleic acid analysis requirements.

(1)
(a) If a person is found to be a sexually violent person under this chapter, the court shall
require the person to provide a biological specimen to the state crime laboratories for
deoxyribonucleic acid analysis.
(b) The results from deoxyribonucleic acid analysis of a specimen under par. (a) may be
used only as authorized under s. 165.77 (3). The state crime laboratories shall destroy
any such specimen in accordance with s. 165.77 (3).
(2) The department of justice shall promulgate rules providing for procedures for defendants
to provide specimens under sub. (1) and for the transportation of those specimens to the
state crime laboratories for analysis under s. 165.77.
980.065

Institutional care for sexually violent persons.

(1m) The department shall place a person committed under s. 980.06 at the secure mental
health facility established under s. 46.055, the Wisconsin resource center established
under s. 46.056 or a secure mental health unit or facility provided by the department of
corrections under sub. (2).
(1r) Notwithstanding sub. (1m), the department may place a female person committed under
s. 980.06 at Mendota Mental Health Institute, Winnebago Mental Health Institute, or a
privately operated residential facility under contract with the department of health
services.
(2) The department may contract with the department of corrections for the provision of a
secure mental health unit or facility for persons committed under s. 980.06. The
department shall operate a secure mental health unit or facility provided by the
department of corrections under this subsection and shall promulgate rules governing the
custody and discipline of persons placed by the department in the secure mental health
unit or facility provided by the department of corrections under this subsection.
980.067

Activities off grounds.

The superintendent of the facility at which a person is placed under s. 980.065 may allow the
person to leave the grounds of the facility under escort. The department of health services
shall promulgate rules for the administration of this section.
980.07

Periodic reexamination and treatment progress; report from the department.

WISCONSIN - 16

SOCC Statutes - 418

Sex Offender Civil Commitment Statutes – WISCONSIN

(1) If a person is committed under s. 980.06 and has not been discharged under s. 980.09 (4),
the department shall appoint an examiner to conduct a reexamination of the person's
mental condition within 12 months after the date of the initial commitment order under s.
980.06 and again thereafter at least once each 12 months to determine whether the person
has made sufficient progress for the court to consider whether the person should be
placed on supervised release or discharged. The examiner shall apply the criteria under s.
980.08 (4) (cg) when considering if the person should be placed on supervised release
and shall apply the criteria under s. 980.09 (3) when considering if the person should be
discharged. At the time of a reexamination under this section, the person who has been
committed may retain or have the court appoint an examiner as provided under s. 980.031
(3). The county shall pay the costs of an examiner appointed by the court as provided
under s. 51.20 (18) (a).
(2) Any examiner conducting a reexamination under sub. (1) shall prepare a written report of
the reexamination no later than 30 days after the date of the reexamination. The examiner
shall provide a copy of the report to the department.
(3) Notwithstanding sub. (1), the court that committed a person under s. 980.06 may order a
reexamination of the person at any time during the period in which the person is subject
to the commitment order. Any reexamination ordered under this subsection shall conform
to sub. (1).
(4) At any reexamination under sub. (1), the treating professional shall prepare a treatment
progress report. The treating professional shall provide a copy of the treatment progress
report to the department. The treatment progress report shall consider all of the following:
(a) The specific factors associated with the person's risk for committing another sexually
violent offense.
(b) Whether the person has made significant progress in treatment or has refused
treatment.
(c) The ongoing treatment needs of the person.
(d) Any specialized needs or conditions associated with the person that must be
considered in future treatment planning.
(5) Any examiners under sub. (1) and treating professionals under sub. (4) shall have
reasonable access to the person for purposes of reexamination, to the person's past and
present treatment records, as defined in s. 51.30 (1) (b), and to the person's patient health
care records, as provided under s. 146.82 (2) (c).
(6) The department shall submit an annual report comprised of the reexamination report
under sub. (1) and the treatment progress report under sub. (4) to the court that committed
the person under s. 980.06. A copy of the annual report shall be placed in the person's
treatment records. The department shall provide a copy of the annual report to the person
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committed under s. 980.06, the department of justice, and the district attorney, if
applicable. The court shall provide a copy of the annual report to the person's attorney as
soon as he or she is retained or appointed.
(6m) If a person committed under s. 980.06 is incarcerated at a county jail, state correctional
institution, or federal correction institution for a new criminal charge or conviction or
because his or her parole was revoked, any reporting requirement under sub. (1), (4), or
(6) does not apply during the incarceration period. A court may order a reexamination of
the person under sub. (3) if the courts finds reexamination to be necessary. The schedule
for reporting established under sub. (1) shall resume upon the release of the person.
980.075

Patient petition process.

(1) When the department submits its report to the court under s. 980.07 (6), the person who
has been committed under s. 980.06 may retain or have the court appoint an attorney as
provided in s. 980.03 (2) (a).
(1m)
(a) When the department provides a copy of the report under s. 980.07 (6) to the person
who has been committed under s. 980.06, the department shall provide to the person a
standardized petition form for supervised release under s. 980.08 and a standardized
petition form for discharge under s. 980.09.
(b) The department shall, after consulting with the department of justice and the state
public defender, develop the standardized petition forms required under par. (a).
(2)
(a) Within 30 days after the department submits its report to the court under s. 980.07 (6),
the person who has been committed under s. 980.06 or his or her attorney may submit
one of the completed forms provided under sub. (1m) to the court to initiate either a
petition for supervised release or a petition for discharge.
(b) If no completed petition is filed in a timely manner under par. (a), the person who has
been committed under s. 980.06 will remain committed and the person's placement at
a facility described under s. 980.065 or the person's supervised release status under s.
980.08 remains in effect without review by the court.
(3) If the person files a petition for discharge under s. 980.09 without counsel, the court shall
serve a copy of the petition and any supporting documents on the district attorney or
department of justice, whichever is applicable. If the person petitions for discharge under
s. 980.09 through counsel, his or her attorney shall serve the district attorney or
department of justice, whichever is applicable.
(4)
(a) The petitioner may use experts or professional persons to support his or her petition.
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(b) The district attorney or the department of justice may use experts or professional
persons to support or oppose any petition.
(5) Subject to s. 980.03 (2) (a), before proceeding under s. 980.08 or 980.09 but as soon as
circumstances permit, the court shall refer the matter to the authority for indigency
determinations under s. 977.07 (1) and appointment of counsel under s. 977.05 (4) (j) if
the person is not represented by counsel.
(6) At any time before a hearing under s. 980.08 or 980.09, the department may file a
supplemental report if the department determines that court should have additional
information.
980.08

Supervised release; procedures, implementation, revocation.

(1) Any person who is committed under s. 980.06 may petition the committing court to
modify its order by authorizing supervised release if at least 12 months have elapsed
since the initial commitment order was entered or at least 12 months have elapsed since
the most recent release petition was denied or the most recent order for supervised release
was revoked. The director of the facility at which the person is placed may file a petition
under this subsection on the person's behalf at any time.
(2) If the person files a timely petition without counsel, the court shall serve a copy of the
petition on the district attorney or department of justice, whichever is applicable and,
subject to s. 980.03 (2) (a), refer the matter to the authority for indigency determinations
under s. 977.07 (1) and appointment of counsel under s. 977.05 (4) (j). If the person
petitions through counsel, his or her attorney shall serve the district attorney or
department of justice, whichever is applicable.
(3) Within 20 days after receipt of the petition, the court shall appoint one or more examiners
having the specialized knowledge determined by the court to be appropriate, who shall
examine the person and furnish a written report of the examination to the court within 30
days after appointment. The examiners shall have reasonable access to the person for
purposes of examination and to the person's past and present treatment records, as
defined in s. 51.30 (1) (b), and patient health care records, as provided under s. 146.82 (2)
(c). If any such examiner believes that the person is appropriate for supervised release
under the criteria specified in sub. (4) (cg), the examiner shall report on the type of
treatment and services that the person may need while in the community on supervised
release. The county shall pay the costs of an examiner appointed under this subsection as
provided under s. 51.20 (18) (a).
(4)
(a) The court, without a jury, shall hear the petition within 30 days after the report of the
court-appointed examiner is filed with the court, unless the court for good cause
extends this time limit. Expenses of proceedings under this subsection shall be paid as
provided under s. 51.20 (18) (b), (c), and (d).
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(c) In making a decision under par. (cg), the court may consider, without limitation
because of enumeration, the nature and circumstances of the behavior that was the
basis of the allegation in the petition under s. 980.02 (2) (a), the person's mental
history and present mental condition, where the person will live, how the person will
support himself or herself, and what arrangements are available to ensure that the
person has access to and will participate in necessary treatment, including
pharmacological treatment using an antiandrogen or the chemical equivalent of an
antiandrogen if the person is a serious child sex offender. A decision under par. (cg)
on a petition filed by a person who is a serious child sex offender may not be made
based on the fact that the person is a proper subject for pharmacological treatment
using an antiandrogen or the chemical equivalent of an antiandrogen or on the fact
that the person is willing to participate in pharmacological treatment using an
antiandrogen or the chemical equivalent of an antiandrogen.
(cg) The court may not authorize supervised release unless, based on all of the reports,
trial records, and evidence presented, the court finds that all of the following criteria
are met:
1.

The person has made significant progress in treatment and the person's
progress can be sustained while on supervised release.

2.

It is substantially probable that the person will not engage in an act of sexual
violence while on supervised release.

3.

Treatment that meets the person's needs and a qualified provider of the
treatment are reasonably available.
The person can be reasonably expected to comply with his or her treatment
requirements and with all of his or her conditions or rules of supervised
release that are imposed by the court or by the department.

4.

5.

A reasonable level of resources can provide for the level of residential
placement, supervision, and ongoing treatment needs that are required for the
safe management of the person while on supervised release.

(cm) If the court finds that all of the criteria in par. (cg) are met, the court shall select a
county to prepare a report under par. (e). Unless the court has good cause to select
another county, the court shall select the person's county of residence as determined
by the department under s. 980.105. The court may not select a county where there is
a facility in which persons committed to institutional care under this chapter are
placed unless that county is also that person's county of residence.
(d) The court shall authorize the petitioner, the person's attorney, the district attorney, any
law enforcement agency in the county of intended placement, and any local
governmental unit in the county of intended placement to submit prospective
residential options for community placement to the department within 60 days
following the selection of the county under par. (cm).
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(e) The court shall order the county department under s. 51.42 in the county of intended
placement to prepare a report, either independently or with the department of health
services, identifying prospective residential options for community placement. In
identifying prospective residential options, the county department shall consider the
proximity of any potential placement to the residence of other persons on supervised
release and to the residence of persons who are in the custody of the department of
corrections and regarding whom a sex offender notification bulletin has been issued
to law enforcement agencies under s. 301.46 (2m) (a) or (am). The county department
shall submit its report to the department within 60 days following the court order.
(f) The court shall direct the department to use any submissions under par. (d), the report
submitted under par. (e), or other residential options identified by the department to
prepare a supervised release plan for the person. The department shall prepare a
supervised release plan that identifies the proposed residence. The plan shall address
the person's need, if any, for supervision, counseling, medication, community support
services, residential services, vocational services, and alcohol or other drug abuse
treatment. The supervised release plan shall be submitted to the court within 90 days
of the finding under par. (cg). The court may grant extensions of this time period for
good cause.
(g) The court shall review the plan submitted by the department under par. (cm). If the
details of the plan adequately meet the treatment needs of the individual and the
safety needs of the community, then the court shall approve the plan and determine
that supervised release is appropriate. If the details of the plan do not adequately meet
the treatment needs of the individual or the safety needs of the community, then the
court shall determine that supervised release is not appropriate or direct the
preparation of another supervised release plan to be considered by the court under this
paragraph.
(5m) The department may not arrange placement under this section in a facility that did not
exist before January 1, 2006.
(6m) An order for supervised release places the person in the custody and control of the
department. The department shall arrange for control, care and treatment of the person in
the least restrictive manner consistent with the requirements of the person and in
accordance with the plan for supervised release approved by the court under sub. (4) (g).
A person on supervised release is subject to the conditions set by the court and to the
rules of the department. Within 10 days of imposing a rule, the department shall file with
the court any additional rule of supervision not inconsistent with the rules or conditions
imposed by the court. If the department wants to change a rule or condition of
supervision imposed by the court, the department must obtain the court's approval.
Before a person is placed on supervised release by the court under this section, the court
shall so notify the municipal police department and county sheriff for the municipality
and county in which the person will be residing. The notification requirement under this
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subsection does not apply if a municipal police department or county sheriff submits to
the court a written statement waiving the right to be notified.
(7)
(a) If the department believes that a person on supervised release, or awaiting placement
on supervised release, has violated, or threatened to violate, any condition or rule of
supervised release, the department may petition for revocation of the order granting
supervised release as described in par. (c) or may detain the person.
(b) If the department believes that a person on supervised release, or awaiting placement
on supervised release, is a threat to the safety of others, the department shall detain
the person and petition for revocation of the order granting supervised release as
described in par. (c).
(c) If the department concludes that the order granting supervised release should be
revoked, it shall file with the committing court a statement alleging the violation and
or threat of a violation and a petition to revoke the order for supervised release and
provide a copy of each to the regional office of the state public defender responsible
for handling cases in the county where the committing court is located. If the
department has detained the person under par. (a) or (b), the department shall file the
statement and the petition and provide them to the regional office of the state public
defender within 72 hours after the detention, excluding Saturdays, Sundays and legal
holidays. Pending the revocation hearing, the department may detain the person in a
jail or a facility described under s. 980.065. The court shall refer the matter to the
authority for indigency determinations under s. 977.07 (1) and appointment of
counsel under s. 977.05 (4) (j). The determination of indigency and the appointment
of counsel shall be done as soon as circumstances permit.
(d) The court shall hear the petition within 30 days, unless the hearing or time deadline is
waived by the detained person. A final decision on the petition to revoke the order for
supervised release shall be made within 90 days of the filing. Pending the revocation
hearing, the department may detain the person in the county jail or return him or her
to institutional care.
(8)
(a) If the court finds after a hearing, by clear and convincing evidence, that any rule or
condition of release has been violated and the court finds that the violation of the rule
or condition merits the revocation of the order granting supervised release, the court
may revoke the order for supervised release and order that the person be placed in
institutional care. The court may consider alternatives to revocation. The person shall
remain in institutional care until the person is discharged from the commitment under
s. 980.09 or is placed again on supervised release under sub. (4) (g).
(b) If the court finds after a hearing, by clear and convincing evidence, that the safety of
others requires that supervised release be revoked the court shall revoke the order for
supervised release and order that the person be placed in institutional care. The person
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shall remain in institutional care until the person is discharged from the commitment
under s. 980.09 or is placed on supervised release under sub. (4) (g).
(9)
(a) As a condition of supervised release granted under this chapter, for the first year of
supervised release, the court shall restrict the person on supervised release to the
person's home except for outings that are under the direct supervision of a department
of corrections escort and that are for employment purposes, for religious purposes, or
for caring for the person's basic living needs.
(b) The department of corrections may contract for the escort services under par. (a).
980.09

Petition for discharge.

(1) A committed person may petition the committing court for discharge at any time. The
court shall deny the petition under this section without a hearing unless the petition
alleges facts from which the court or jury may conclude the person's condition has
changed since the date of his or her initial commitment order so that the person does not
meet the criteria for commitment as a sexually violent person.
(2) The court shall review the petition within 30 days and may hold a hearing to determine if
it contains facts from which the court or jury may conclude that the person does not meet
the criteria for commitment as a sexually violent person. In determining under this
subsection whether facts exist that might warrant such a conclusion, the court shall
consider any current or past reports filed under s. 980.07, relevant facts in the petition and
in the state's written response, arguments of counsel, and any supporting documentation
provided by the person or the state. If the court determines that the petition does not
contain facts from which a court or jury may conclude that the person does not meet the
criteria for commitment, the court shall deny the petition. If the court determines that
facts exist from which a court or jury could conclude the person does not meet criteria for
commitment the court shall set the matter for hearing.
(3) The court shall hold a hearing within 90 days of the determination that the petition
contains facts from which the court or jury may conclude that the person does not meet
the criteria for commitment as a sexually violent person. The state has the burden of
proving by clear and convincing evidence that the person meets the criteria for
commitment as a sexually violent person.
(4) If the court or jury is satisfied that the state has not met its burden of proof under sub. (3),
the petitioner shall be discharged from the custody of the department. If the court or jury
is satisfied that the state has met its burden of proof under sub. (3), the court may proceed
under s. 980.08 (4) to determine whether to modify the petitioner's existing commitment
order by authorizing supervised release.
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980.095
(1)

Procedures for discharge hearings.

Use of juries.
(a) The district attorney or the department of justice, whichever filed the original petition,
or the petitioner or his or her attorney may request that a hearing under s. 980.09 (3)
be to a jury of 6. A jury trial is deemed waived unless it is demanded within 10 days
of the filing of the petition for discharge.
(b) Juries shall be selected and treated in the same manner as they are selected and
treated in civil actions in circuit court. The number of jurors prescribed in par. (a),
plus the number of peremptory challenges available to all of the parties, shall be
called initially and maintained in the jury box by calling others to replace jurors
excused for cause until all jurors have been examined. The parties shall exercise in
their order, the state beginning, the peremptory challenges available to them, and if
any party declines to challenge, the challenge shall be made by the clerk by lot.
(c) No verdict shall be valid or received unless at least 5 of the jurors agree to it.

(2) Post verdict motions. Motions after verdict may be made without further notice upon
receipt of the verdict.
(3) Appeals. Any party may appeal an order under this subsection as a final order under chs.
808 and 809.
980.101 Reversal, vacation or setting aside of judgment relating to a sexually violent
offense; effect.
(1) In this section, "judgment relating to a sexually violent offense" means a judgment of
conviction for a sexually violent offense, an adjudication of delinquency on the basis of a
sexually violent offense, or a judgment of not guilty of a sexually violent offense by
reason of mental disease or defect.
(2) If, at any time after a person is committed under s. 980.06, a judgment relating to a
sexually violent offense committed by the person is reversed, set aside, or vacated and
that sexually violent offense was a basis for the allegation made in the petition under s.
980.02 (2) (a), the person may bring a motion for postcommitment relief in the court that
committed the person. The court shall proceed as follows on the motion for
postcommitment relief:
(a) If the sexually violent offense was the sole basis for the allegation under s. 980.02 (2)
(a) and there are no other judgments relating to a sexually violent offense committed
by the person, the court shall reverse, set aside, or vacate the judgment under s.
980.05 (5) that the person is a sexually violent person, vacate the commitment order,
and discharge the person from the custody of the department.
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(b) If the sexually violent offense was the sole basis for the allegation under s. 980.02 (2)
(a) but there are other judgments relating to a sexually violent offense committed by
the person that have not been reversed, set aside, or vacated, or if the sexually violent
offense was not the sole basis for the allegation under s. 980.02 (2) (a), the court shall
determine whether to grant the person a new trial under s. 980.05 because the reversal,
setting aside, or vacating of the judgment for the sexually violent offense would
probably change the result of the trial.
(3) An appeal may be taken from an order entered under sub. (2) as from a final judgment.
980.105

Determination of county and city, village, or town of residence.

(1m) The department shall determine a person's county of residence for the purposes of this
chapter by doing all of the following:
(a) The department shall consider residence as the voluntary concurrence of physical
presence with intent to remain in a place of fixed habitation and shall consider
physical presence as prima facie evidence of intent to remain.
(b) The department shall apply the criteria for consideration of residence and physical
presence under par. (a) to the facts that existed on the date that the person committed
the sexually violent offense that resulted in the sentence, placement, or commitment
that was in effect when the petition was filed under s. 980.02.
(2m) The department shall determine a person's city, village, or town of residence for the
purposes of s. 980.08 (5) by doing all of the following:
(a) The department shall consider residence as the voluntary concurrence of physical
presence with intent to remain in a place of fixed habitation and shall consider
physical presence as prima facie evidence of intent to remain.
(b) The department shall apply the criteria for consideration of residence and physical
presence under par. (a) to the facts that existed on the date that the person committed
the sexually violent offense that resulted in the sentence, placement, or commitment
that was in effect when the petition was filed under s. 980.02.
980.11

Notice concerning supervised release or discharge.

(1) In this section:
(a) "Act of sexual violence" means an act or attempted act that is a basis for an allegation
made in a petition under s. 980.02 (2) (a).
(b) "Member of the family" means spouse, domestic partner under ch. 770, child, sibling,
parent or legal guardian.
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(c) "Victim" means a person against whom an act of sexual violence has been committed.
(2) If the court places a person on supervised release under s. 980.08 (4) or discharges a
person under s. 980.09 (4), the department shall do all of the following:
(am) Make a reasonable attempt to notify whichever of the following persons is
appropriate, if he or she can be found, in accordance with sub. (3):
1.

The victim of the act of sexual violence.

2.

An adult member of the victim's family, if the victim died as a result of the act
of sexual violence.

3.

The victim's parent or legal guardian, if the victim is younger than 18 years
old.

(bm) Notify the department of corrections.
(3) The notice under sub. (2) shall inform the department of corrections and the person under
sub. (2) (am) of the name of the person committed under this chapter and the date the
person is placed on supervised release or discharged. The department shall send the
notice, postmarked at least 7 days before the date the person committed under this
chapter is placed on supervised release or discharged, to the department of corrections
and to the last-known address of the person under sub. (2) (am).
(4) The department shall design and prepare cards for persons specified in sub. (2) (am) to
send to the department. The cards shall have space for these persons to provide their
names and addresses, the name of the person committed under this chapter and any other
information the department determines is necessary. The department shall provide the
cards, without charge, to the department of justice and district attorneys. The department
of justice and district attorneys shall provide the cards, without charge, to persons
specified in sub. (2) (am). These persons may send completed cards to the department of
health services. All records or portions of records of the department of health services
that relate to mailing addresses of these persons are not subject to inspection or copying
under s. 19.35 (1), except as needed to comply with a request by the department of
corrections under s. 301.46 (3) (d).
980.12

Department duties; costs.

(1) Except as provided in ss. 980.031 (3) and 980.07 (1), the department shall pay from the
appropriations under s. 20.435 (2) (a) and (bm) for all costs relating to the evaluation,
treatment, and care of persons evaluated or committed under this chapter.
(2) By February 1, 2002, the department shall submit a report to the legislature under s.
13.172 (2) concerning the extent to which pharmacological treatment using an
antiandrogen or the chemical equivalent of an antiandrogen has been required as a
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condition of supervised release under s. 980.06, 1997 stats., or s. 980.08 and the
effectiveness of the treatment in the cases in which its use has been required.
980.13

Applicability.

This chapter applies to a sexually violent person regardless of whether the person engaged in
acts of sexual violence before, on or after June 2, 1994.
980.14

Immunity.

(1) In this section, "agency" means the department of corrections, the department of health
services, the department of justice, or a district attorney.
(2) Any agency or officer, employee, or agent of an agency is immune from criminal or civil
liability for any acts or omissions as the result of a good faith effort to comply with any
provision of this chapter.
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TEXT OF STATUTE
§4248. Civil commitment of a sexually dangerous person
(a) Institution of Proceedings.—In relation to a person who is in the custody of the Bureau
of Prisons, or who has been committed to the custody of the Attorney General pursuant to
section 4241(d), or against whom all criminal charges have been dismissed solely for
reasons relating to the mental condition of the person, the Attorney General or any
individual authorized by the Attorney General or the Director of the Bureau of Prisons
may certify that the person is a sexually dangerous person, and transmit the certificate to
the clerk of the court for the district in which the person is confined. The clerk shall send
a copy of the certificate to the person, and to the attorney for the Government, and, if the
person was committed pursuant to section 4241(d), to the clerk of the court that ordered
the commitment. The court shall order a hearing to determine whether the person is a
sexually dangerous person. A certificate filed under this subsection shall stay the release
of the person pending completion of procedures contained in this section.
(b) Psychiatric or Psychological Examination and Report.—Prior to the date of the
hearing, the court may order that a psychiatric or psychological examination of the
defendant be conducted, and that a psychiatric or psychological report be filed with the
court, pursuant to the provisions of section 4247(b) and (c).
(c) Hearing.—The hearing shall be conducted pursuant to the provisions of section 4247(d).
(d) Determination and Disposition.—If, after the hearing, the court finds by clear and
convincing evidence that the person is a sexually dangerous person, the court shall
commit the person to the custody of the Attorney General. The Attorney General shall
release the person to the appropriate official of the State in which the person is domiciled
or was tried if such State will assume responsibility for his custody, care, and treatment.
The Attorney General shall make all reasonable efforts to cause such a State to assume
such responsibility. If, notwithstanding such efforts, neither such State will assume such
responsibility, the Attorney General shall place the person for treatment in a suitable
facility, until—
(1) such a State will assume such responsibility; or
(2) the person's condition is such that he is no longer sexually dangerous to others, or will
not be sexually dangerous to others if released under a prescribed regimen of medical,
psychiatric, or psychological care or treatment;
whichever is earlier.
(e) Discharge.—When the Director of the facility in which a person is placed pursuant to
subsection (d) determines that the person's condition is such that he is no longer sexually
dangerous to others, or will not be sexually dangerous to others if released under a
prescribed regimen of medical, psychiatric, or psychological care or treatment, he shall
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promptly file a certificate to that effect with the clerk of the court that ordered the
commitment. The clerk shall send a copy of the certificate to the person's counsel and to
the attorney for the Government. The court shall order the discharge of the person or, on
motion of the attorney for the Government or on its own motion, shall hold a hearing,
conducted pursuant to the provisions of section 4247(d), to determine whether he should
be released. If, after the hearing, the court finds by a preponderance of the evidence that
the person's condition is such that—
(1) he will not be sexually dangerous to others if released unconditionally, the court shall
order that he be immediately discharged; or
(2) he will not be sexually dangerous to others if released under a prescribed regimen of
medical, psychiatric, or psychological care or treatment, the court shall—
(A)

order that he be conditionally discharged under a prescribed regimen of
medical, psychiatric, or psychological care or treatment that has been prepared
for him, that has been certified to the court as appropriate by the Director of
the facility in which he is committed, and that has been found by the court to
be appropriate; and

(B)

order, as an explicit condition of release, that he comply with the prescribed
regimen of medical, psychiatric, or psychological care or treatment.

The court at any time may, after a hearing employing the same criteria, modify or
eliminate the regimen of medical, psychiatric, or psychological care or treatment.
(f) Revocation of Conditional Discharge.—The director of a facility responsible for
administering a regimen imposed on a person conditionally discharged under subsection
(e) shall notify the Attorney General and the court having jurisdiction over the person of
any failure of the person to comply with the regimen. Upon such notice, or upon other
probable cause to believe that the person has failed to comply with the prescribed
regimen of medical, psychiatric, or psychological care or treatment, the person may be
arrested, and, upon arrest, shall be taken without unnecessary delay before the court
having jurisdiction over him. The court shall, after a hearing, determine whether the
person should be remanded to a suitable facility on the ground that he is sexually
dangerous to others in light of his failure to comply with the prescribed regimen of
medical, psychiatric, or psychological care or treatment.
(g) Release to State of Certain Other Persons.—If the director of the facility in which a
person is hospitalized or placed pursuant to this chapter certifies to the Attorney General
that a person, against whom all charges have been dismissed for reasons not related to the
mental condition of the person, is a sexually dangerous person, the Attorney General
shall release the person to the appropriate official of the State in which the person is
domiciled or was tried for the purpose of institution of State proceedings for civil
commitment. If neither such State will assume such responsibility, the Attorney General
shall release the person upon receipt of notice from the State that it will not assume such
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responsibility, but not later than 10 days after certification by the director of the facility.
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